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Prologue

America as Living Laboratory of
the Neoliberal Future

Present-day society, which breeds hostility between the individual man and
everyone else, thus produces a social war of all against all which inevitably, in
individual cases, natably amang uneducated people, assumes a brutal, bar-
barous, violent form—that of crime. In order to protect itself against crime,
against direct acts of violence, society reqjuires an extensive, complicated sys-
tern of administrative and judicial bodies which requires an immense labor
force.—FRIEDRICH ENGELS, Speech at Elberfeld, 8 February 1845

To punish Is to reprove, it is to blame. Thus, at all times, the main form of
punishment has been to blacklist the guilty party, to hold him at a distance, to
isolate him, to create a vacuum around him, to separate him from law-abiding
falks. . .. But punishment is enly a material sign through which an interior state
is conveyed: itis 2 notation, a language through which the public conscience
of society . . . expresses the sentiment that the reproved act inspires amaong its
members,—EMILE DURKHEIM, "Academic Penality,” 12th lecture, 1902

The public agitation over criminal “security” (insécurité, Sicherheit,
seguridad) that has rippled across the political scene of the member
countries of the European Union at century’s close, twenty years after
flooding the civic sphere in the United States, presents several charac-
teristics that lilken it closely to the pornographic genre, as described by
its feminist analysts.! A rough sketch of its main figures and springs can
help us discern the evolving contours of the transformation of the state
in the age of economic deregulation and social insecurity that is the
empirical topic of this book and set out the parameters of the analytic
agenda the latter pursues.

! Figures and Springs of Penal Pornography
First, the rampant gesticulation over law and order is conceived and

carried out not so much for its own sake as for the express purpose of
being exhibited and seen, scrutinized, ogled: the absolute priority is to
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"acrobatic, sometimes properly unreal, pertaining to the cult of ideal

performance rather than to the pragmatic attention to the real. All
in all, the new law-and-arder geste transmutes the fight against crime
into a titillating bureaucratic-journalistic theater that simultaneously
appeases and feeds the fantasies of order of the electorate, reasserts the
authority of the state through its virile language and mimics, and erects
the prison as the ultimate rampart against the disorders which, erupt-
ing out of its underworld, are alleged to threaten the very foundations
of society.

Whence comes this curious manner of thinking and acting about

"security,” that, among the “basic functions of the state” identified by
Max Weber—the elaboration of legislation, the enforcement of public
order, the armed defense against external apgression, and the admin-
istration of the “hygienic, educational, social and cultural needs” of its
members®—grants unprecedented priority to its missions of police and
justice, and exultantly heralds the capacity of the authorities to bend
indocile categories and territories to the common norm? And why
has this punitive approach, targeting street delinquency and declining
urban districts, which purports to make criminal offenses recede inch
by inch through the full-blown activation of the penal apparatus, re-
cently been embraced not only by right-wing parties but also, and with
surprising zeal, by politicians of the governmental Left from one end of
the Eurcpean continent to the other? This book seeks to answer these
questions by mapping out one of the major political transformations of
the past half-century—and yet one that has gone virtually unnoticed by
political scientists and by sociologists specializing in what is conven-
tionally called, due to intellectual hysteresis, the “crisis of the welfare
state”: namely, the frruption of the penal state in America, and its prac-
tical and ideological repercussions upon the other societies subjected
to the “reforms” fostered by neoliberalism.

Over the past decade, the grand American experiment of the “War
on crime” has indeed imposed itself as the inevitable reference for all
the governments of the First world, the theoretical source and practical
inspiration for the general hardening of penality that has translated in
all advanced countries into a spectacular swelling of the population be-
hind bars.* It is in the United States, this country “where imagination is

*Iretraced in Les Prisons de la misére (Paris: Raisons d'agir Editions, 1999; expanded
English trans. Prisons of Poverty, Minneapolis: University of Minnesota Press, 2009}
the three stages of the planetary diffusion of the notions, technologies, and policies
of public safety "made in UsA™ gestation and implementation {as well as exhihition)
in New York City under the tutelage of the neoconservative think tanks that led the
campaign against the welfare state; import-export through the agency of the media

AMERICA AS LIVING LABORATORY OF THE NEQLIBERAL FUTURE xiii



FUTURE xv
AMERICA AS LIVING LABORATORY OF THE NEOLIBERAL
xiv PROLOGUE

at work,” according to an officia] report b
in urban safety, that penal innovation ha
make real delinquency and the feeling of subjective insecurity recede”
by the deployment of zealous police, judicial, and correctional policieg
almed at the marginal categories caught in the cracks and ditches of the

assorted low-level disorders i the surest means of dg
offenses. It is in the American metropolis that the
have proven capable of ‘reversing the crime epidemic” (the title of the

innocent prey. Better yet, according
to a leading journalist at Le Monde, “to focus on the repressive policies

of the United States,” in relation to the urban policies implemented
in that country, would enable ps to “open our eyes to what s being
invented there, day after day, and without tonnection with the sgle
Punitive obsession: schemes to promote autonomy, buttressed by the
instituting capacity of civil society.”* '

This book discloses and dismantles the g

prings of the international -
legend of an American law-and-ordey

El Doradp by showing haw the

and of the kindred policy centers that haye mushro
barticularly in Gregt Britain, acclimation chamber of
toward its disseminating on the continent:

“lean Birnbaum, “Insécurité: ja tentation américaine,” [g Monde, April 4, 2003 {an

article that reviews and extols the boojs by Didier Peyrat, Elogede In SECHrite; Jacques

Donzelot, Catherine Meével, and Anpe Wiyvekens, Faire Société; and Hugues Lagrange,

Demandes de sécurité, and whaose in traductory caption confirms: “The United Statesis
becoming an EVEr-more impartant source of ingp;

from the Smug ignorance of US reafities combined with the daxi
neoliberal security-think: “Here we fi
of the present time: whatever their political sensibilities, from Now on the renewal of 5
democratic doctrine of public safety seems to have to pass through this doube resort
to civil society and to the US reference.”

son in the neoliberal revolution of which this .cour;;rv);ti
root e 1:eal ucible and the planetary spearhead. Explloswe g e
e aneerd d populations, which increased fivefold in twenty-
e eed o Ii:’llion and are stacked in conditions.of overpopu-
S m(zl::standmg; continual extension of cnr.mnal justice
er t'h"At dEE};\Fcl; now covers some seven million Amerlcané, th:re-
e ing toon 1aciult man in twenty and one young black man in refi,
Sponlduzi ttcl)lz Itl:lﬁevelcnpment of computer and genetifi telchncc;l;gslizsleagn
e i imi ases freely a
e prOliferizzi;iiﬁzlgfd(gizizlimd persofmel of correc-
o iﬂteme_ti ‘mnT'hc’JiYsg romoted to the rank of third-largest employ;:r
o admlmStmeln as: Eacial expenditures undergo deep cuts anddt ei
e Cﬂurtl:?-.y ei\::l is transformed into the obligation t'o work at un ;:_
. puill 1‘; E'lobS’ frenetic development of a private mca‘rceratmnl "
paics e ing f W’rall Street during the roaring 1990s, wl}lch has ta ; "
o CTa[lmg od even international scope in order to satlsfyl the sta ed
e e ananded punishment; targeting of police surveillance and
den'la'nd o Exp'on onto the residents of the collapsing black ghetto an :
e fEPreszl 1s, now aggressively repulsed to the infa‘rno‘us margin
s ot Offe};lle driffusion of a racialized culture of public wtuperlatmz
i 50_‘-'1'3“:}’? o c{ ' sed by the highest authorities in the la:?d an‘d relaye
S e’ndm.t‘3 fe};ding {off} the fear of felons: the irresistible ;s—
D atthe e F:tge in the United States over the past three deca ei
e P‘ﬂ:a the rise in crime—which remained roughi}r cons'ta;ls
D hefore ing at the end of the period—but to the dlslocatlih .
- bEforEaiicigl and urban retrenchment of the sta.tfe and b‘y e
PmVOl.(e'd g f , ecarious wage labor as a new norm of c1t1ze;1sh1p 0
itl}?posizlc;;:d EE the bottom of the polarizing class structure.
ose

The Material and Symbolic Charges of Incarceration

-and-order upsurge that has swegt
o unders?al:ld 1'::Jrr}ilz:la:cslul;.‘;1‘:;;:«;11:rlcE:IVJ.Vnd the close of t.he century coni:}:
Htes o et 'ui to, a diversion from, and a denegation of, tl?.iﬁie}.ler "
t'ute"s ; "e“;" o cia,l and mental insecurity produced by the d.1 SlClllli
‘Z‘mafi Oft L e labor against the backdrop of incre‘ased mequflt . tir;
R and sufficient to break with the rltu‘al f)pposi fo
e necess?gols and to wed the virtues of a materialist ana ysw:
. in'teuem;? Scharx and Friedrich Engels, and the StI‘EI'.lgthS I(33f a;) .?y:;e
ibns.‘l?lre;pl?cr)ac? initiated by Emile Durkheim and amplified by Pie

olic a )



xvi PROLOGUE

Bourdiey, . 1 .
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in each criminology, is attuned to the changing relations that obtain

epoch (and particularly during phases of sociceconomje up-

dition i i
o :tlly hostile separation of these two approaches, the one stressin
rumental role of penality as a vector of power and the other itE

they si
Catg'gzlﬁlultatneously act to enforce hierarchy and control contenti
1es, at one level, and to com ; ous
R 1 murticate norms and
tive re : o and shape collee-
o mftres.:lt;%n’ons and subjectivities, at another. The prisor]:-’ 5 ﬁei
operaﬁoent ! divisions and materializes relations of symbolic poﬁr ?t;
n : : i
significatio r11es tzg‘?tfl’l;r inequality and identity, fuses domination and
» and welds the passi ;
roil society? Pbassions and the interests that traverse and
By payi i
nanzrj(i E}:;ng afte:nnon to both the social-economic and discursive d
poral DI'“TM c:n the Browing linkage hetween revamped welfare an}::l
. poicies, “worldare” and “prisonfare,” gne gains the means to

ern E
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1l ladder, incarceration serves to physically neutralize anfl

N }f, ]i’» ]?u Bois in The Philadelphia Negro One step higher, the roll
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*A forceful -
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on Marx, Durlcheim, Elins, and Foucault, is deployed by Davlic:[né;that skillfully draws

and Society: A Stugy | ? i
S 'y i1t Social Theory (Chicago: University of Chic,

arland, Punishment
ago Press, 1990), esp.,

pline of desocialized wage work among the established fractions of the
proletariat and the declining and insecure strata of the middle class, in
particular by raising the cost of strategies of escape or resistance that
drive young men from the lower class into the illegal sectors of the
street economy.” Lastly and above all, for the upper class as well as the
society as a whole, the endless and boundless activism of the penal in-
stitution serves the symbolic mission of reaffirming the authority of the
state and the newfound will of political elites to emphasize and enforce
the sacred border between commendable citizens and deviant cate-
gories, the “deserving” and the "undeserving” poor, those who merit
being salvaged and “inserted” {through a mix of sanctions and incen-
tives on both the welfare and crime fronts) into the circuit of unstable
wage labor and those who must henceforth be durably blacklisted and
banished.

So much to say that this book does not belong to the genre, which
is coming back into fashion these days, of the “political economy of
imprisonment,” inaugurated by the classic work of Georg Rusche and
Otto Kirschheimer, Punishiment and Social Structure; since my ambi-
tion is to hold together the material and symbolic dimensions of the
contemporary restructuring of the economy of punishment that this
tradition of research has precisely been unable to wed, owing to its
congenital incapacity to recognize the specific efficacy and the materi-
ality of symbolic power. Deploying Pierre Bourdieu’s little-known but
potent concept of bureaucratic field enables us at once to construe the
perimeter and missions of the state as sites and stalkes of sociopoliti-
cal struggles, to (re)link developments on the welfare provision and
crime control fronts, and to fully attend to the constitutive capacity
of the symbolic structures embedded in the public organization, im-

plementation, and representation of punishment.** Just as Bourdieu
broke with the Marxist conception of class to expound his multidimen-

*To get a raw experiential sense of the steep escalation of police intrusion and penal
sanction at ground level, compare the autoliographical narratives of criminal life on
the streets of the Big City given by Piri Thomas in Dowsn These Mean Streets (New
York: Vintage, 1967) for the 19505, and by Reymundo Sanchez {a.k.a. “Lil Loco”) in My
Bloody Life: The Making of ¢ Latin King (Chicago: Chicago Review Press, 2000) for the
19905.

***When it comes to the social world, the neo-Kantian theory that confers upon
lanpuage, and upon representations more generally, a properly symbolic efficacy in the
construction of reality is perfectly justified.” This is why “social science must encom-
pass a theory of the theory effect which, by contributing to impose a more or less au-
thorized manner of seeing the world, contributes to making the reality of that world.”
Plerre Bourdieu, Language and Syntbolic Power (Cambridpge: Polity Press, 1990 [1982]),

105-6. My translation,

AMERICA AS LIVING LABORATORY OF THE NEOQLIBERAL FUTURE xvii
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The provisional account offered here of the rise of the penal state in
the United States as an integral component of neoliberal restructur-
ing is admittedly one-sided and overly monolithic. It does not probe
policy misfirings, ambiguities, and contradictions, which abound in the
penal field as in every realm of public action, and the manifold meta-
morphoses and devolutions that state activity undergoes as it perco-
lates down from central conception to local implementation at ground
level? It does not survey efforts to resist, divest, or divert the imprint
of the penal state from below, which have been variegated if remarl-
ably ineffectual in the United States. Nor does it elucidate the contests
that have raged at the top, inside policy-malking circles, to steer public
programs in divergent directions on both the welfare and the punish-
ment tracks.® This choice of focus is deliberate and justified on three
grounds.

First, this boolk is not an inquiry into penal policies {or their social-
support cousins} in their full scope and complexity but, rather, a selec-
tive excavation of those changing activities of the police, courts, and
especially the prison that are specifically turned toward managing the
“problem” categories residing in the lower regions of social and urban
space, and so it overlooks other forms of offending (such as white-
collar, corporate, and regulatory crimes, for instance) and other mis-
sions of the law-enforcement machinery. Second, it seeks to highlight
the discursive and practical arrangements that work to join penal sanc-
tion and welfare supervision into a single apparatus for the cultural
capture and behavioral control of marginal populations. Accordingly,
it stresses a selfsame logic cutting across policy domains at the expense

of multiple logics competing within a single domain.'® And, thirdly, the
analysis offered here is necessarily provisional and schematic insofar as
it tackles policy developments that are ongoing, unfinished, and diversi-
fied along regional as well as local lines. To paint patterns that are not
fully congealed, whose elements crystallize at varying paces, and whose
effects have yet to ramify fully across the social structure and play out
over the long run (in the case of workfare), requires that one exaggerate
the meshing of trends tying punishment and marginality, at the risk
of giving the impression that penalization is an irresistible totalizing
principle that crushes everything in its path. This (over)simplication is
an unavoidable moment in the analysis of the surge of the penal state

*This book also cancentrates on the nexus between penality and emerging forms of
urban marginality at the expense of a full treatment of the powerful prismatic effects
af ethnoracial division, as the latter are taclded frontally in another study. See Loic
Wacquant, Deadly Symnbiosis: Race aid the Rise of the Penal State {Cambridge: Pality

Press, 2000).
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xx PROLOGUE

in the neoliberal age and a cost wall worth paying if it gets students and
activists of criminal justice to pay attention to germane developments
in poverty palicies and, canversely, if it alerts scholars and militants
of welfare—as traditionally defined—tg the urgent need to bring the

operations of the overgrown penal arm of the Leviathan into their pur-
view.

of poverty is a deliberate “plan” pursued by malevolent and omnipotent
rulers—as in the conspiratarial vision framing the activist myth of the
“prison-industrial complex.”" Nor does it imply that some systemic
need (of capitalism, racism, or panopticism) mysteriously mandates the
funaway activation and glorification of the penal sector of the bureau-
cratic field. The latter are not preordained necessities but the results of
struggles involving myriad agents and institutions seeking to reshape
this or that wing and prerogative of the state in accordance with their
material and symbolic interests, Other historical paths were open, and
remain open, however narrow and improbable they may appear to be,
It goes without saying—but it is better said nonetheless—that, with
Pierre Bourdieu, I forcefully reject the “functionalism of the worst case”
which casts all historical developments as the work of an omniscient
strategist or ag automatically beneficial to some abstract machinery of
domination and exploitation that would “reproduce” itself no matter
what* At the same time, it is the empirical claim of this boolk that neo-
liberal Penality does coalesce around the shrill reassertion of penal for-
titude, the pornographic exhibition of the taming of moral and criminal
deviancy, and the Punitive containment and disciplinary supervision
of the problem populations dwelling at the margins of the class and
cultural order. Bringing developments on the social welfare and crime
control fronts into a single analytic frame reveals that, for the precari-
ous fractions of the urban proletariat that are theijr privileged clientele,
the Programmatic convergence and practical interlock of restrictive
“workfare” and expansive “prisonfare” gives the neoliberal state a dis-

**One of the principles of sociology consists in recusing this negative functionalism;
social mechanisms are not the product of some Machiavellian intention. They are
much more Intelligent than the most intelligent of the dominant” Pierre Bourdiey,
Questions de saciologie (Paris: Minuit, 1080}, 111,

translated as Sociology in Question
(London: Sage, 1900), 71, My translation.

tinctively paternalistic visage and translates into intensified intrusion
. ioht.®
aﬂ%ﬁiﬁiﬁ?gdot‘;:;iiw of neoliberal “security-think"” on both sidajs
of the Atlantic hides the fact that contemporary societi.ea.‘, have a; tl:;u"
disposal at least three main strategies to Freat the condlt}onia'\]r;h cﬁmt
ducts that they deem undesirable, offex:lswe, or threatemnf. ueCtive
consists in secializing them, that is, acting at the level of é e co fc; e
structures and mechanisms that produce ar.ld reproduce 1?rtr;1—ViSible
stance, as concerns the continual increase in the t?ur‘nber o be-dizm
homeless who “stain” the urban landscape, by !Jmldmg tgr su s,_lll ! Erf
housing, or by guaranteeing them a job or an income ’ at »:E nd e
able them to acquire shelter on the rentaji n:larlcet. This Pi- rials
(re}asserting the responsibility and (re)bulldu.lg the Capa;.l 1uesathms
social state to deal with continuing or emerging .urban isloc " is.,
The second strategy is medicalization: it is to consider t]:;a:l: a pe:is:nc
living out on the street because she suffers from almhcl)‘l : epen edic:i
drug addiction, or mental deficiencies, and thus to searc ora crlrilvidual
remedy to a problem that is defined from the F)utset as an in
pathology liable to be treated by health professmm{ls. e
The third state strategy is penalization: undmj thlls.scenarfo, i
a matter of either understanding a situation of mdl\rfdual dlst:res;? :lnir a
question of thwarting social cogs; the urban n'omad is Iabe%ed a le in-
quent (through a municipal ordinance outlawm.g panhandlmdg or yl;g
down on the sidewalk, for instance) and finds himself trF:ate a}i 5}111' (i
and he ceases to pertain to homelessness as soon as l'}e ’l,S qud e 1;11is
bars. The “legal construction of the homeless as bare life” abridges

*This diagnosis contrasts with the influential views of Nikolas Rose, ft‘ar \vh?m ad-f
vanced countries have witnessed “a bewildering variety of de;elul;ments in r:%::r}a::; ;e
" di ing “li ic coherence”; David Garland, who sees pen
contral” displaying “little strategic co trlanc Sees penal chinge
d by schizophrenic “bifurcation ying
over the past three decades as stampe . i detraying Lh
i i ; "Malley, wha also stresses dispersal, inco Ve
limits of the sovereign state; Pat O'Malley, eonsisney,
ili i Malcolm Feeley, for whom postmoder
and volatility; Jonathan Simon and ' . 2 fern disinte.
i i t between the actuarial logic of the "new p gy
gration deepens the disconnec ' o hae] Tonry o b
dings of crime and punishment; an »who
popular understan ichoe Ty who highlights
i i f recent trends in criminal p
the cyclical nature and absurdist tenor o nds in cles. See 1@
i “ trol,” British Journal of Criminology
ively, Nikolas Rose, “Government and Control, . lolog)
S;I;Eint;vs ¥Spring 2000): 321-39; David Garland, The Cultire of sztro:"l €Ch1ca%o. Ur;:
versity i 2001); O'Malley, "Volatile and Contradictory Punish-
versity of Chicago Press, aooi); Pat . - s
meru:t)'f Tiweoretical Criminology 40, no. 1 (January 19991)): 1751—96,"]?11331:::?; ,f:,,n:,i? and
: # imits of the New Penolagy,” in Pr
Malcolm Feeley, “The Forms and Limi ihent and
Blomberg, 75-116 (New York:
i trol, eds. Stanley Cohen and Thomas : : Aldin
fizcéii?; 2003); and Michsel Tonry, Thinking about Crime: Sense and Sensibility in
Americai Penal Cultrre (New York: Oxford University Press, 2004).
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or her rights, effectively reduces him to a noncitizen, and facilitates
criminal processing® Here penalization serves as a teclinique for the in-
visibilization of the social “problems” that the state, as the bureaucrattc
lever of collective will, no longer can or cares to treat at its roots, and
the prison operates as a judicial garbage disposal into which the human
refuse of the market saciety are thrown.

Inasmuch as they have developed the necessary organizational and
tdeological capacity, advanced countries can implement these three
strategies in diverse combinations and for diverse conditions. There is,
moreaver, a dynamic interrelationship between these three modalities
of state treatment of deplorable states of affairs, with medicalization
often serving as a conduit to criminalization at the bottom of the class
structure as it introduces a logic of individual treatment.* What matters
here is that the weighing and targeting of these manners of governing
indocile populations and territories is doubly political. First, they are
political in that they result from ongoing power struggles between the
agents and institutions which contend, in and areund the bureaucratic
field, to shape and eventually direct the management of “troubled per-
sons” and troubling collective states. Second, the shifting dosage and

. aim of socialization, medicalization, and penalization are political in
that they result from choices that engage the conception that we have
of life in common.

It is crucial that these choices be made with full knowledge of the

causes and consequences, in the middle and long run, of the options
offered. The most portentous scientific and civic mistake here consists
in believing and making people believe, as the hypersecuritarist dis-
course that saturates the political and journalistic fields today asserts,
that police and carceral management is the optimal remedy, the royal
road to the restoration of sociomoral order in the city, if not the only

means of ensuring public “safety,” and that we have no alternative to -

*In American history, the adoption of the medical model to deal with a variety of
disquieting activities (opiate use and addiction, homosexuality, abaortion, child abuse
and madness) has repeatedly led to their penalization. Peter Conrad and Joseph W.
Schneider, Deviance and Medicalizationm From Badness to Sickiess (Philadélphia:
Temple University Press, 1992). An instructive case study of how medicalization
worked to divert attention from the socioeconomic roots of the rising presence of
homeless peaple on the streets of New York City in the 1980s {namely, the steep de-
cline in stable jobs and severa penury of affordable housing) and to justify a palicy of
physical removal of social discards from public space is Arline Mathieu, “The Medi-
calization of Homelessness and the Theater of Repression,’ Medical Anthropology
Quarterly, 1.8, 7, no. 2, (June 1993): 170-84. For a germane analysts in the French case,
see Patrick Gaboriau and Daniel Terrolle, eds., Etiutologie des sans-lagis. Efude d'une

Jorme de domnination sociale (Paris: 1'Harmattan, 1998),

contain the social and mental turbulence induced by the fragn.lentai—
tion of wage work and the polarization of urban space. 'I.he Socml?fc—i
cal analysis of the stupendous ascent of the penal state in the Utru te

States after the peaking of the Civil Right.s ‘movement demor;ls rates
that such is not the case. Entering into the lN}ng .laborat.ory of t‘ e neto—!
liberal revolution alsc has the virtue of reveallns in quas1—exper1mefr:: I:ie
fashion the colossal social cost and the irreverm?le‘ del?ase.xmantf of tf ;
.deals of freedom and equality implied by the criminalization of socia

insecurity.

New York, May 2o04—Berkeley, December 2006
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Social Insecurity
and the Punitive Upsurge

Comparative analysis of the evolution of penality in the advanced
countries over the past decade reveals a close link between the ascen-
dancy of neoliberalism, as ideological project and governmental prac-
tice mandating subrmission to the “free market” and the celebration
of “individual responsibility” in all realms,* on the one hand, and the
deployment of punitive and proactive law-enforcement policies target-
ing street delinquency and the categories trapped in the margins and
cracks of the new economic and moral order coming into being under
the conjoint empire of financialized capital and flexible wage labor, on
the other hand.

Beyond their national inflections and institutional variations, these
policies sport six common features.' First, they purport to put an end
to the “era of leniency” and to attack head-on the problem of crime,
as well as urban disorders and the public nuisances that border the
confines of penal law, baptized “incivilities,” while openly disregarding
their causes. To do so, they claim to rely on the recovered or renewed
capacity of the state to bend so-called problem populations and territo-
ries to the common norm. Whence, second, a proliferation of laws and
an insatiable craving for bureaucratic innovations and technological
gadgets: crime-watch groups and “guarantors of place”; partnerships
between the police and other public services (schools, hospitals, social
workers, the national tax office, etc.}; video surveillance cameras and
computerized mapping of offenses; compulsory drug testing, “Tazers”
and “flash-ball” guns; fast-track judicial processing and the extension
of the prerogatives of probation and parale officers; criminal profiling,

R R KR

*One would need to deconstruct these two notions, which function in the manner
of mutually supporting magical incantations. Such an exercise would remind us that,
just as no durable system of commodity exchange can exist without a vast infrastruc-
ture of social relations and a recognized juridical framework, the autonomous indi-
vidual and her free will are, as Durkheim showed long ago, not universal anthropo-
logical givens but creations of the modern soclety and state. Emile Durkheim, Legons
de saciologie (Paris: Presses Universitaires de France, 1950), esp. 93~99. Translated by
Cornelia Brookfield as Prafessional Ethics and Civic Morals (London: Routledge and
Kegan Paul, 1957), 57-64.
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satellite-aided electronic monitoring, and generalized genetic finger-
printing; enlargement and technological modernization of carceral
facilities; muitiplication of specialized detention centers {for foreigners
waiting to be expelled, recidivist minors, women and the sick, convicts
serving community sentences, etc.).

Next, the need for these punitive policies is conveyed everywhere
by an alarmist, even catastrophist discourse on “insecurity,” animated
with martial images and broadcast to saturation by the commercial
media, the major political parties, and professionals in the enforcement
of order—police officials, magistrates, legal scholars, experts and mer-
chants in “urban safety” counseling and services—who vie to propose
remedies as drastic as they are simplistic. Woven of amalgamation, ap-
proximation, and exaggeration, this discourse is amplified and ratified
by the prefabricated productions of a certain magazine sociology that
shamelessly lumps together schoolyard brawls, stairweill graffiti, and
riots in derelict housing projects, in accordance with the demands of
the new political common sense.*

Fourthly, out of a proclaimed concern for efficiency in the “war on
crime” as much as for proof of solicitude toward this new figure of the
deserving citizen that is the crime victim, this discourse overtly reval-
orizes repression and stigmatizes youths from declining working-class
neighborhoads, the jobless, homeless, beggars, drug addicts and street
prostitutes, and immigrants from the former colonies of the West and
from the ruins of the Soviet empire, designated as the natural vectors of
a pandemic of minor offenses that poison daily life and the progenitors
of “urban violence” bordering on collective chaos.? Following which, on
the carceral front, the therapeutic philosophy of “rehabilitation” has
been more or less supplanted by a managerialist approach centered on
the cost-driven administration of carceral stocks and flows, paving the

*From among the unstoppable flood of boaks, each catchier than the last, that has
submerged French bookstores these past faw years, the most representative (and thus
the most grotesque) are those by judge Georges Fenech, Tolérance zéro. En finir avec
la criminalité et les violences urbaines (Paris: Grasset, 2001); Soctalist house repre-
sentative Julien Dray, Etat de violence. Quelles solutions & Pinsécurité? (Paris: T'ai lu,
2o01); the merchants in "urban safety” consulting, Alain Bauer and Xavier Raufer,
Violences et insécurité urbaines. Les chiffves qui font réfléchir (Paris: Presses Universi-
taires de France, aooz2); and the former general director of the national pelice Olivier
Foll, L'Insécurité et France. Lin grand flic accuse (Paris: Flammarion, 2002), whose
title {"Insecurity in France: A Top Cop Accuses”} is revealing of the logic of indignant
denunciation that is typical of the genre, and which opens with this fery tirade: “I say"
it, I yell it: the state is responsible for fatlure to assist persons in jeopardy with regard
to thousands of minors and citizens” (“fallure to provide assistance to @ person in

jeopardy" is a eriminal offense according ta the French penal code).
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The Generalization of Social Insecurity and Its Effects
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is the bureaucratic response of political elites to the mutations of wage

work (the shift to services and polarization of occupations, flexibiliza-
tion and intensification of work, individualization of employment con-
tracts, discontinuity and dispersion of occupational paths) and their
ravaging effects on the lower tiers of the social and spatial structure.
These mutations themselves are the product of a swing in the balance .
of power between the classes and groups that struggle at every moment
for control over the worlds of employment and their proceeds. And in
this struggle, it is the transnational business class and the “moderniz-
ing" fractions of the cultural bourgeoisie and high state nobility, allied
under the banner of neoliberalism, that have gained the upper hand and
embarked on a sweeping campaign to reconstruct public power in line
with their material and symbolic interests.

Three trends implicate and intricate with one another in a self-

perpetuating causal chain that is redrawing the perimeter and redefin-
ing the modalities of government action: (1) the commodification of
public goods and the rise of underpaid, precarious work against the
backdrop of working poverty in the United States and enduring mass
joblessness in the European Union; (2) the unraveling of social protec-
tion schemes, leading to the replacement of the collective right to re-
course against unemployment and destitution by the individual obliga-
tion to take up gainful activity (“workfare” in the United States and the
United Kingdom, ALE jobs in Belgium, PARE and RM A in France, the
Hartz reform in Germany, etc.), in order to impose desocialized wage
laboras the normal horizon of work for the new proletariat of the urban
service sectors;® and (3) the reinforcement and extension of the puni-
tive apparatus, recentered onto the dispossessed districts of the inner
city and the urban periphery which concentrate the disorders and de-
spair spawned by the twofold movement of retrenchment of the state
from the economic and social front.

The Keynesian state, coupled with Fordist wage work operating as a
spring of solidarity, whose mission was to counter the recessive cycles
of the market economy, protect the most vulnerable pepulations, and
reduce the most glaring inequalities, has been succeeded by a state
that one might dub neg-Darwinist, in that it erects competition and
celebrates unrestrained individual responsibility—whose counterpart
is collective and thus political irresponsibility. The Leviathan then
withdraws into its regalian functions of law enforcement, themselves
hypertrophied and deliberately abstracted from their social environ-
ment, and its symbolic mission of reasserting common values through
the public anathematization of deviant categories—chief among them
the unemployed “street thug” and the “pedophile,” viewed as the walk-
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ing incarnations of the abject failure to live up to the abstemious ethic
of wage worlk and sexual self-control. Unlile its belle épogute predeces-
sor, this new-style Darwinism, which praises the “winners” for their
vigor and intelligence and vituperates the “losers” in the “struggle for
[economic] life” by pointing to their character flaws and behavioral
deficiencies, does not find its model in nature.” It is the market that
supplies it with its master-metaphor and the mechanism of selection
supposed to ensure the “survival of the fittest.” But only after this mar-
ket itself has been naturalized, that is to say, depicted under radically
dehistoricized trappings which, paradoxically, turn it into a concrete

historical realization of the pure and perfect abstractions of the ortho-

dox economic science promoted to the rank of official theodicy of the
soctal order in statu nascendi.

Thus the “invisible hand” of the unskilled labor market, strength-
ened by the shift from welfare to workfare, finds its ideological exten-
sion and institutional complement in the “iron fist” of the penal state,
which grows and redeploys in order to stem the disorders generated by
the diffusion of social insecurity and by the correlative destabilization
of the status hierarchies that formed the traditional framework of the
national society (such as the division between whites and blacks in the
United States and between nationals and colonial immigrants in West-
ern Europe). The regulation of the working classes through what Pierre
Bourdieu calls “the Left hand” of the state that which protects and
expands life chances, represented by labor law, education, health, so-
cial assistance, and public housing, is supplanted (in the United States)

or supplemented (in the European Union) by regulation through its
“Right hand,” that of the police, justice, and correctional administra-
tions, increasingly active and intrusive in the subaltern zones of social
and urban space. And, logically, the prison returns te the forefront of
the societal stage, when only thirty years ago the most eminent special-

ists of the penal question were unanimous in predicting its waning, if
not its disappearance.*

*Recall that, in the mid-1970s, the three leading revisionist historians of the prison,
David Rathman, Michel Foucault, and Michael Ignatieff, agreed with radical soci-
ologists Stanley Cohen and Andrew Scull, as well as with mainstream penologists
Hermann Manheim and Norval Morris, that it was an institution in inevitable decline,
destined to be replaced in the medium run by more diffuse, discrete, and diversified in-
struments of social control, See Franklin E. Zimring and Gordon Hawkins, Tie Scale of
Imprisoinment (Chicago: University of Chicago Press, 1991), chap. 2. The penal debate
then turned decisively toward the implications of “decarceration” and implementation
of community sentences. Since this Malthusian prognosis, the evolution of punish-
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of the National Front, reducing the debate on “insecurity” to a frantic
bidding up in severity.)* It has everything to do with the generalization
of desocialized wage labor and the establishment of a political regime
that will facilitate its imposition. It is a regime that one may call “liberal-
paternalist,” insofar as it is liberal and permissive at the top, with regard
to corporations and the upper class, and pafernalist and authoritarian
at the bottom, toward those who find themselves caught between the
restructuring of employment and the ebbing of social protection or its
conversion into an instrument of surveillance and discipline.

“Sociological Excuses” and “Individual Responsibility”

Justas neoliberal ideolagy in economic matters rests on an impermeable separa-
tion between the economic (supposedly governed by the neutral, fluid, and effi-
cient mechanism of the market) and the social (inhabited by the unpredictable ar-
bitrariness of powers and passions), so the new penal doxa come from the United
States postulates a clean and definitive caesura between (social) circumstances
and (criminal) acts, causes and consequences, saciology (which explains) and the
law {(which regulates and sanctions). The same behavioristic mode of reasaning
thenserves to devalue the sociological point of view, implicitly denounced as de-
mobilizing and "deresponsibilizing” —and thus as infantile, even feminizing—in
arderto substitute for it the virile rhetotic of personal uprightness and responsi-
bility, tailor-made for deflecting attention away from the abdications of the state
on the economic, urban, schooling, and public health fronts. This is indicated by
this typical statement of prime minister Lionel Jospin in an interview of January
1999, curiously entitled “Against the International 'Pensée Unigue' even though it
would'appear to have come straight out of the mouth of an expert from a "think
tank” of the new American Right:

*According to the uem index ({/nité de bruit médiatiqiee, Unit of Media Noise,
elaborated by the firi Tivs Media Intelligence, to measure the space occupied in
eighty press outlets and television and radio news segments in France), “insecurity”
weighed eight"times more than unemployment in public debate during the election
campaign of winter aooz (even as official crime figures were declining and those for
joblessness were rising). On the eve of the second round of the election, the mad race
for audience ratings even led Le Monde to cover the magazine ldiosls of Paris with a
poster promoting a “Special Dossier” on "Insecurity” with this panicked interpellation:
“Is Prance a Dangerous Country?” (which senior editor Thomas Ferenczi answered
in the positive, thus illustrating the wiy observation of sociologist Philippe Robert in
the same supplement on "the poverty of the French debate”). The paolitical mistake of
candidate Jospin in that race was to believe that he could draw electoral profits from
manlpulating the thematics of crime in order to mask the rise of precariousness and
poverty under an allegedly Left government.

SOCIAL INSECURITY AND THE PUNITIVE UPSURGE %

From the moment we took office, we have insisted an problems. of security. Tcl; ]pre—
ventand to punish are thetwo poles of theactionweare corfductm E-These prz en.nsl
are linked to serious fssues of badly managed urbanism, family breakc{c:'wn ,‘an hsoc.:ta-
misery, but alse to the deficit of integration of part of the youths living |nft Z c;. ei
[publichousing projects]. But these do not canstitute, forall that, an excuse for del :.n

quent Individual behaviers. One must not confound sociology with law, Eacih rer;:mns
responsible for his acis. 5o long as we allow sociofogical excuses and we do not implicate

i 12
individual responsibility, we will not resolve these questions.

social and economic structures disappear to make roon: for reaft?nin% of a
marginalist kind that debases collective causes to the ran]c of‘ exczses blln t:!’ cet: ;?]
better justify individual sanctions. Being assured of having little u]a e tra Hon
on the mechanisms generative of delinquent conduct, these sanctions can ba‘;
no other function than to underline the authority of t.he stat% on the symbalic
jevel (with a view toward electoral dividends} and to ret.nforce its penal sectc‘vr‘on
the material level, to the detriment of its soctal sector. Itis th'erefore not surpr15||1ng
to find this same individualistic and repressive philos..ophs./ ||: countless speedc e:;
by leaders of the Right in the United States, such as in this Addre.ss to Stl:.l en
on the “War on Drugs™ delivered by President George H. W. Bush in1989:

We must raise our voices 1o cofrectan insidious tendency—the tendency to blame
crime on society rather than on the criminal. . . . I, like most Americans, believe th:t
we can start building a safer society by first agreeing that society itself doesn’t cause the

- *
crime—criminals cause the crime.

In March 1999, in a speech delivered via video to th? ‘iNat'lor]al Meetings of
Agencies for the Prevention of Delinquency,’ j.ustice r.nlnlster E]lsabet‘h j:fj;
bid up on the imperative necessity to disassociate social caus.es frTrr: :‘n o
responsibility, in conformity with the root schema of the neohb_era witon f
world. And she even found Reaganite tones in which to excoriate f: fulFure l:)
indulgence” allegedly fostered by “prevention” programs, b'luntly dismissing the
advocates of the social treatment of precariousness as Utopians:

The turn we undertake together must be a turn towards the reafity principle. . .. \Who
does ot see that certain methods af prevention support, semetimes Inadvertently,

a certain culture of induigence that relieves individuals of responsibility [literally: “de-
responsibilizes”]? Can one develop a young person’s autonomy hy ceaselessly con-

iologi iti - ich, mare
ceding that his infractions have sociological, even political, causes—causes which,

*George Bush, "Remarks ata Brieling on Law Er}forcement for United S;atzz f:tz;
neys,” 16 June 1989. My emphases. This forte peisée can be found overlan nc:he : gs "
in the statements of French Socialist leaders ten years latf.:r, for exalmpble 0 thel })n s
Paris congressman Christophe Caresche, who a‘sserted with remar :.a ; e ati o mhin e
Parisien of 31 October 2a01: "We know that dEllI’l(!!JfEl"ICY has no socia n'z'a re
ever and that it pertains ta the individual responsibility of each person.
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often than nat, he would not have thought of on his own—even though a mass of his
peers, placed in exactly the same social canditions, do not commit any offense?*?

It is this same “reality principle” to which Ronald Reagan himself never missed
a chance to summon us, as indicated in these "Remarks at a Conservative Action
Committee Dinner” made in 1983:

Itis abundantly clear that much of ourcrime problem was provoked by a social philoso-
phy that saw man as primarily a creature of his material environment. The same Jiberal
philosophy that saw an era of prosperity and virtue ushered in by changing man's envi-

fortunate products of poor socioeconomic conditions or an underprivileged upbring-
ing. Society, not the individual, they safd, was at fault for criminal wrongdoing. We were
ta blame. Well, today, a new political consensus utterly rejects this point of view '

Cne can measure how much this “new consensus” on the individual founda-
tions of social and penal justice, which reduces delinquency to the simple sum of
the private acts of delinquents, each exercising their free will the better ta invite
reprassion, transcends the traditional political divide between the Right and the
governmental Left in France by noting the frank and full agreement between can-
gressman Julien Dray, the Socialist Party “expert” on security issues, and Nicolas
Sarkozy, the human spearhead of the hyperactive Jaw-and-order policy engaged
by the Right after its return to power in the spring of 2002, duringthe parliamen-
tary debate on the implementation of that policy. Under the approving exhorta-
tions of the Right deputies, the socialist Drey held forth:

Following our Prime Minister, Jean-Pierre Raffarin . , . , for us, a definguent Is a delin-
quent. So there is not, on the benches of this Assembly, on the one side those whe
are undecided and, on the other, those who are determined—contrary to the Manj-
cheans for whom life is so simple and whose views are often expressed the loudest,
Yes, there exists a propittous soil for delinquency. But ta recognize this neitherexcuses
delinquency nor, for all that, justifies it. If you do not choose where you were born,
you do choase your [ife and, at a given moment, you cheose to become a definguent,
Whence saciety has no other solution than to repress these acts. . . . For the well-being of
our country and fellow citizens, . . . [ can only wish your success. Your pmje;ct Is an

extension of the strategic plan prepared by the previous [Sodialist] government and
comes ot of the discussion of November 2001."

Taking much care to distance himself from any “sociological complacency,”
Julien Dray then struck up the anthem that serves as the slogan (and screen) for
the represstve policy of Tany Blair's New Labour, which is responsible for an un-
precedented increase in the incarceration rate in England, "It is necessary to be

tough on crime, but also on the causes of crime.” To which Nicolas Sarkozy was
happy to respond:

ronment through massive federal spending programs also viewed criminals as the un- -
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| would fike ta say to you, and through you to all the members of the Socialist Party,
that | found your intervention courageos and useful. It rests on your CDI:n pfitjenc[e as
a grassroots representative and it expresses your refusal to make something ideo c;jgl-—!
cal out of the issue [sicl. . . . Mansieur Dray, it gave me such pleasire tﬂ-hear you hai
the American model, and with such talent, such honesty, and such faxactitude! Neve;
would | have dared to go so far. Thank you for doing m’e trji_r: serv.]ce! [Laug:u:j a.n
applause from the heriches of the Union pourla Majc.mte PFE.SIdE[E'I:lE”E and the nlén
pour la Démocratie Frangaise, the two main right-wing parties.]

An American [nvention with Planetary Implications

The resolutely punitive turn talen by penal policies in advanc:ed sotc;\l-
eties at the close of the twentieth century thus does nat perts&;n }to ni
simple diptych of “crime and punishr}iex}‘t'." Itheralds tE.1e establis fineh_
of a new govermnent of social insecurity, "1t the expansive sx;nt;e o EC,.w
niques and procedures aimed at directing the confiuct o N e men j
and women caught up in the turbulence of economic dereg ajtlon an
the conversion of welfare into a springboard.toward p.recarmus em-
ployment, an organizational design within which th‘e prison ta;ssumte; f;
major role and which translates, for the groups residing in the n-Fi-o Es
regions of social space, in the imposition of severe 'and supei'le- i 1:3 ’
supervision. It is the United States that invented this newfpg ltlcz'al
poverty during the period from 1973 to 1996,‘ in the wake o tfe }fo ial,
racial, and antistatist reaction to the progressive mov‘ements oft e prel—ll
ceding decade that was (o be the crucible of the neohber.al rew:)lulglo:l}.1
This is why this book takes the reader across the Atlantic to probe ef
entrails of this bulimic penal state that hﬁs surged out of the ruins o
aritable state and of the big black ghettos.
theTkCl: argument unfolds in four steps. The first part (“Poverty of t?e
Social State”) shows how the rise of the carceral sect(?r partalfes.oala
broader restructuring of the US bureaucratic field tench‘ng to crimin l—
ize poverty and its consequences so as to anchor precarious wage w}u::;*I ;
as a new norm of citizenship at the bottom of the Flass structl.lre wh
remedying the derailing of the traditional mechanisms for rrflal;tmngl
the ethnoracial order {chapter 2). 'The planned atrophy o 't ‘e. soci y
state, culminating with the 1996 law on "Persolflal Resp”on.mblllity s;.)rll.-
Work Opportunity,” which replaced the right to “welfare w1thl eto 13
gation of “workfare,” and the sudden hypertrophy of the penal state arh
two concurrent and complementary developments (chapter 3).'Eac .
in its own manner, they respond, on the one side, to the forsaking o
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the Fordist wage-work compact and the Keynesian compromise in the
mid-1970s, and, on the other side, to the crisis of the ghetto as a de-
vice for the sociospatial confinement of blacks in the wake of the Civil
Rights Revolution and the wave of urban riots of the 1960s. Together,
they ensnare the marginal populations of the metropolis in a carceral-
assistantial net that aims either to render them “useful” by steering
them onto the track of deskilled employment through moral retraining
and material suasion, or to warehouse them out of reach in the devas-
tated core of the urban “Black Belt” or in the penitentiaries that have
become the latter’s distant yet direct satellites1®
The second part (“Grandeur of the Penal State”) dissects the modali-
ties and identifies the engines behind the ascent of the penal state in
the United States. Chapter 4 retraces the onset of a regime of perma-
nent and generalized carceral hyperinflation without precedent in a
democratic society, while crime rates stagnated and then receded, and
sketches the lateral expansion of the "penal dragnet” that now holds
several tens of millions of Americans in its mesh by means of judicial
supervision and criminal databanks, Chapter 5 documents the stupen-
dous expansion of the means devoted to the punitive supervision of
the poor and weighs the astronomical financial and social costs of the
ascent of the correctional institution among public bureaucracies while
the economic and social weight of the state diminishes. It aiso shows
how the country's authorities haye strived to enlarge their carceral ca-
pacity by resorting to private imprisonment, by hardening conditions
of detention, and by shifting part of the cost of their confinement onto
the inmates and their families.

The third part ("Privileged Targets”) explains why the “great confine-
ment” of fin-de-siécle America strikes first and foremost the subprole-
tariat of the black ghettos undermined by deindustrialization, among
the declining fractions of the working class (chapter 6), and the reviled
figure of the “sex offender,” among vectors of deviance in violation of
the Puritan ethic of work and domestic order (chapter 7). It gives us an
opportunity to stress the projaerly symbolic effects of the unleashing of
the penal system, especially how the latter reinforces, by dramatizing
it, the legal, social, and cultural demarcation between the cornmimity
of “law-abiding citizens” and criminals, so as to turn the latter into a
sacrificial category that concentrates within itself all of the negative
properties {immorality, poverty, blackness) that this community wishes
to expel outside itself, The penalization of poverty thus vividly reminds

everyone that, by its sole existence, poverty constitutes an intolerable
offense against this “strong and definite state of the collective con-

science”™ of the nation that conceives of America as a society of afflu-
“ ity for all.”
en’i‘ﬁ al::(:nt?rz[;ct,g;fiksltgffthe present book resides in its very a'trchiteo
ture,ethat is, in the empirical and analytical rapprochemfant 1; eiflitiii:z
between social policy and penal policy. These two dorr}ams; o nfea(:h
action continue to be approached separately, 1111.15.01at10n frEc;SimmIS
other, by social scientists as well as by those, pollf:lcla:ls., p];?l sona s
and activists, who wish to reform them, whereas in reality E}:i reac Sy
function in tandem at the bottom of the structure of classes and p ad. .
Just as the close of the nineteenth century witnessfﬂ.d the dgragl‘.lal ‘ ;:;
junction of the social question from the penal questlc.m unf i; :tapte "
of working-class mobilization and the reconfiguration o the sate I
stimulated, the close of the twentieth century h‘as bee? ! et e
of a renewed fusion and confusion of .these two :zsufas,' od m:n:fdi&
fragmentation of the world of the laborfng classesi ‘—'ltS in u; rt}enSive
mantlement and the deepening of its m.temal c.lwlsmns, its ed o
retreat into the private sphere and crushing feehng of dowcrllwar o ,
its loss of a sense of collective dignity, and, l.astly, its abz;ln lonmzratu)sf
Left parties more concerned with the games internal t? i El; app rats
than with “changing life” (the motto of the French Socia 1;? arty n the
late 19705}, leading to its near disappearance.from the pul. ic scen aa
collective actor" It follows that t/e ﬁghmgams‘t street d.e mquenciv o
serves as screen and counterpart to the new.sm?ml guestion, name t)g the
generalization of insecure wage walrk ax‘ui its impact on the terri
nd li ies of the urban proletariat. ‘
an&liiit:taefclzzs Fox Piven and Richard Cloward pul:)%‘is.h;:clf thuzlr :;:;
sic book Regulating the Poor, in which they argue that “relief prog

*To borrow the language of Durkheim, who reminds us that “to ga{n :rll acct;raets
i theories that have be
i i t reconcile the two contrary
idea of punishment, one mus e t] ch sl £ 3 wonpon for
it: i in it an expiation and that which m: ;
affered of it: that which sees in i which Mol & wenpon for
i " Emi im, De la division du travail social {Paris:
cial defense.” Emile Durlcheim, : Pres )
:iiataires de France, 1930 [1893]}, 77. My translation. Translated as The Division of Labo
i { : 84), 63.
in Society (New Yorlk: Free Press, 19 ‘ o
**In t}Jl’e French case, this dissociation was accomplished betwleentlsss :1tll1d 13:; 8
( i i uestion
isti i “Le chémage entre question sociale et g
shown by Christian Guitton, ; e e o
iécle,” in Aux Sources du chidnage, 1880-1014,
en France au tournant de siécle,” in on: L comnpa-
ison i isciplinal la France et la Grande-Bretagne, ed. :
raison interdisciplinaire entre ' g s
i Whiteside, 63-91 (Paris: Belin, 1094).
field, Robert Salais, and Noel : pa:). Fuiute tistorians
i i d conjunction to October 1997, the
will perhaps date their renewe : e D e lamous
illepi i ized by the Jospin government on .
Villepinte Symposium organize n go : ‘afl Cities for Fiee
iti (" ] ires pour des citoyens libres”—note in passing \
Citizens" (“Des villes siires pour : i : N
character of this designation, which partales at the discursive level in the virilizatio
of state action, and the priority it gives ta security over freedom).
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are initiated to deal with dislocations in the work system that lead to
mass disorder, and are then retained (in an altered form) to enforce
worle! Thirty years later, this cyclical dynamic of expansion and con-
traction of public aid has been superseded by a new division of the labor
of nomination and domination of deviant and dependent populations
that couples welfare services and criminal justice administration under
the aegis of the same behaviorist and punitive philosophy. The activa-
tion of disciplinary programs applied to the unemployed, the indigent,
single mothers, and others “on assistance” so as to push them onto the
peripheral sectors of the employment market, on the one side, and the
deployment of an extended police and penal net with a reinforced mesh
in the dispossessed districts of the metropolis, on the other side, are the
two components of a single apparatus for the management of poverty
that aims at effecting the authoritarian rectification of the behaviors
of populations recalcitrant to the emerging economic and symbolic
order. Failing which, it aims to ensure the civic or physical expurgation
of those who prave to be “incorrigible” or useless.* And much as the
development of modern “welfare” in the United States from its origins
in the New Deal to the contemporary period was decisively shaped by
its entailment in a rigid and pervasive structure of ethnoracial domina-
tion that precluded the deployment of inclusive and universalist pro-
grams, we shall see (especially in chapters 2 and 6) that the expansion
of the penal state after the mid-1970s8 was hoth dramatically accelerated
and decisively twisted by the revolt and involutive collapse of the dark
ghetto as well as by the subsequent ebbing of public support for black
demands for civic equality?*

In the era of fragmented and discontinuous wage worl, the regula-
tion of working-class households is no longer handled solely by the ma-
ternal and nurturing social arm of the welfare state; it relies also on the
virile and controlling arm of the penal state. The “dramaturgy of labor”
is not played solely on the stages of the public aid office and job place-
ment bureau as Piven and Cloward insist in the 1993 revision of their
classic analysis** At century’s turn it also unfolds its stern scenarios in
police stations, in the corridors of criminal court, and in the darkness
of prison cells.* This dynamic coupling of the Left and Right hands of

*This coupling of the assistantial and penitential sectors of the state rises ta the level
ofa deliberate strategy far remaking public authority among some apastles of the new
government of poverty in America, such as Lawrence Mead, ed., The New Paternalism:
Supervisory Approaches to Poverty (Washington, D.C.: Brookings Institution, 1997)s

for a discussion, see Wacquant, Les Prisons de la niisére (Paris: Raisons d’agir Editions,
1899), 36-44.

the state operates through a familiar sharing of the rf)les betwgeni rtlii
sexes. The public aid bureaucracy, now reconverted into an at hmmis_
trative springboard into poverty-level employmen’t, takes up the -
sion of inculcating the duty of working for work's sale among .pcnis
en (and indirectly their children): go percent of welfare recnple.n
?th}:e United States are mothers. The quartet formed by the police,
Ee court, the prison, and the probation or parole officer assumes th.e
task of taming their brothers, their boyfriends or husbaTds, anBcL thzf
sons: 93 percent of US inmates are male‘ {men also' make u[z -nli-me
cent of parolees and 77 percent of probationers). :IhlS s.ugges sc,il fine
with a rich strand of feminist scholarship on public po.hcy, gc;n er,or d
citizenship?® that the invention of the doubj!e regulation of 1:: ;f poof in
America in the closing decades of the twentieth c_:entury par hﬁe; ta
overall (relmmasculinizing of the state in th.c:1 neoliberal a'ge, W tic m ;;
be understood in part as an oblique reaction to (or asamst) tb e stions
changes wrought by the women’s movement and .th.elr rE\.f:lr e.rantiStS
inside the bureaucratic field. Considering that feminist social scie nists
have conclusively demonstrated that one cannot Eprlain t}(\le cFmt xthe
tion and trajectory of welfare states without factoring gend er 131 :I e
core equation, there is reason to think tl}at .fully eluc1c%at.mgfr e e
of the penal state will likewise require b[:lnglng ma‘SCL:hmty o
periphery toward the center of the analxm's .of p.enahty. N
Within this sexual and institutional division in the: regg]atnon 0 °
poor, the “clients” of both the assistantial anfi penitential sect.cc)lrs od
the state fall under the same principled suspic19n: tl}e'y are con?t e?; !
morally deficient unless they periodically provide v‘lsﬂ‘n:lle pcrloo ucl>at8d
contrary. This is why their behaviors must b.e suPer\rls‘el an retghem d
by the imposition of rigid protocols whose'. violation wil expos:: hem t0
a redoubling of corrective discipline and, if necessary, to sal}c 10. that
can result in durable segregation, a manner of .'foczal death fm. trli ore!
failing—casting them outside the civic community of those entitle

*So far, masculinity has entered into the analysis of punishment only i-nchrec'tly
and marginally, through the “backdoor” of crime. See, for instance, the pioneering
hooks by James W. Messerschmidt, Masculinities and Crine (Lanham, Mi: I'{m\;::?

i 3 Ti lizabeth A. Stanko, eds., fust Boys Doing -
& Littlefield, 1993); Tim Newburn and E s Doig B
fniti hne {London: Routledge, 199s); and the survey by
ness? Men, Masculinities, and Crime { e,
“ initi d Crime,” in Te Oxford Handbook of Cr :
Tony Jefferson, “Masculinities an ‘ e e Untverein
i i Robert Reiner, 535—58 {Oxford: Oxio
edl. Mike Maguire, Rod Morgan, and : iverslty
ists remains confined to the narrow
,1997). Moreover, what research exis ; . :
f:i?scelllgof )crime—and-punishment, instead of looking more expanslvt?ly a.t pen.ahty a;
a full-fledged institution in relation to broader structures of inequality, identity, an

community.
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rs'ocial rights, in the case of public aid recipients, outside the society of
frfae men"” for convicts. Welfare provision and criminal justice are thus
amr:ated by the same punitive and paternalist philosophy that stresses
Ehe .mdividual responsibility” of the “client,” treated in the mannerofa
s.u.bject," in contraposition to the universal rights and obligations of the
citizen,* and they reach publics of roughly comparable size. In 2001
the r.u:lmber of households receiving Temporary Assistance lto Need :
Pam:llef, the main assistance program established by the 1996 “welfarz
reform,” was 2.1 million, corresponding to some 6 million beneficiaries
That the same year, the carceral population reached 2.1 million, but tht;
tot?l number of “beneficiaries” of criminal justice supervision Etall in,
uR 1r.1mates, probationers, and parolees) was in the neighborhood o¥6 :
rl}ﬂ'llon. In addition, as we shall demonstrate in chapter 3, welfare ref
:ilgletl;lts and inmates have germane social profiles and exter;sive mutual
e 1:; - at make them the two gendered sides of the same population
It Follows that if one wishes to decipher the fate of the precarious
_ fracthlons of the working class in their relation to the state, it is no lon
possible to limit oneself to studying welfare programs. ’One must Eif
Eend and supplement the sociology of traditional policies of collective
well-being”—assistance to dispossessed individuals and households
but‘ '“’15_0 education, housing, public health, family allowances incc:me'
redlsFmbution, etc.—by that of penal policies. Thus the stud ,of incar-
ceratlf:)n ceases to be the reserved province of criminologis{s and pe-
nol‘oglsts to become an essential chapter in the sociology of the state aljzd
social stratification, and, more specifically, of the (de)composition of the
urban ;‘Jrolefariat in the era of ascendant neoliberalism. Indeed, the
lt‘:ry'stalhza‘tion of a liberal-paternalist political regime, which prac;tices
laissez faire et laissez passer” toward the top of the class structure, at
the level of the mechanisms of production of inequality, and uﬂt}ve
Patex:nalisrn toward the bottom, at the level of their social ang spatial
nTlpllcatiuns, demands that we forsake the traditional definition QI;" so-
cial welfare” as the product of a political and scholarly common sens
overtaken by historical reality. It requires that we adopt an ex ansivs
approach, encompassing in a single grasp the totality of the l:rc:tions
fohereby the state purports to mould, classify, and control the popula-
tions deemed deviant, dependent, and dangerous living on its tgrrﬁo
Tl?e study of welfare-turned-workfare must thus be closely cou !?(;
with the investigation of what I call prisonfare: the extended cﬁic
stream that responds to intensifying urban ills and assorted sl.)ocio}:
moral turbulences by boosting and deploying the police, the courts,
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custodial institutions (juvenile detention halls, jails, prisons, retention
centers), and their extensions {probation, parole, criminal data bases
and assorted systems of surveillance, supervision and profiling such as
“hackground checks” by public officials, employers, and realtors), as
well as the commanding images, lay and specialized idioms, and bodies
of expert knowledge elaborated to depict and justify this deployment
(chief among them the tropes of moral indignation, civic urgency, and

technical efficiency).

In the 1993 edition of their classic study Regulating the Poor, Piven and Cloward
note that “the welfare state literature generally is plagued by theoretically sig-
nificant definitional problems, such as the question of whether education is a
welfare-state policy, or whether non-governmental services and income sup-
ports are appropriately part of the definition."* But at no point do they envisage
the possibility of including in their perimeter of study the penal sector of the state.
The prison and the jall appear fleetingly in their historical account of the inven-
tion of relief policies in Europe: carceral Institutions are mentioned a total of five
times, in Piven's and Cloward's discussion of their use in the sixteenth century to
stem rising vagrancy and begging in France and England, in response 1o popular
disorders in England in the early nineteenth century, and later as penal sanction
for the wayward husbands of welfare clients in the twentieth century.*® But they
are never granted even a marginal role as a labor-clearing or labor-shaping device
in the contemporary period. Indeed, in the chapter added to the 1993 edition to
cover "Relief, Deindustrialization, and the War Against Labor, 1970-1990," the
very period when the carceral boom took off in the United States, Piven and
Cloward concentrate solely on work and welfare developments, on grounds that
"the workhouse is no longer a politically feasible way to enforce market disci-
pline.” Alluringly, they remark in a passing foatnote: "However, imprisoning the
poor—the US has the highest incarceration rate among Western countries—
could be construed as a partial equivalent of the poorhouse,"** not realizing that
this footnate misses the advent of a new regime of poverty regulation combining
restrictive workfare and expansive prisonfare.

Similarly, the canonical works of Theda Skocpol, Michael Katz, Linda Gardon,
and Jill Quadagno are silent on the targeting of the poar by judicial policies, in
spite of the pivotal role of punishment in the early history of state institutions in
the country—as demonstrated, among others, by David Rothman's The Discovery
of the Asylum and Thomas Dumm's Democracy and Punishment.*® The thorough
discussion of “current palicies, efforts, and programs designed ta deal with the
poor” offered in We the Poor People by Joel Handler and Yesheke| Hasenfeld on
the morrow of the 1996 "welfare reform” typically leaves penal institutions en-
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tirely out of the picture.* A comprehensive overview of recent scholarship on
social policy in the United States by Edwin Amenta and his colleagues contains
all of one line and a single cursory reference to the part played by criminal justice
in the management of precarious populations. A similar survey of scholarship
on urban poverty research and policy in America after “welfare reform” by Alice
O'Connor published in 2000, the year the United States passed the two-million-
inmate mark, is blissfully mum on how the penal state patrols that novel sacia-
racial landscape. The same conspicuous absence is found in a broad panorama
of comparative studies of changing welfare regimes in political science by Paul
Pterson, when comparison would seem to highlight America’s distinctive move
to mate workfare with prisonfare fust as it captures the title of world leader in in-
carceration.™ The penal state has surged suddenly, grown voraciously, and forced
itself into the center of the institutional horizon faced by America’s poor, directly
and dramatically impacting their [ife chances and conditions, without students of
poverty and weffare seeming to notice it,

On the penal frent, scholars have likewise overlooked the roots and ignored
the significance of the restrictive and punitive revamping of welfare into work-
fare for the established clientele of criminal Justice. In spite of their growing
and glaring disconnection, criminologists have continued to study the causes,
shape, and consequences of carceral trends strictly in relation to crime and its
suppressfon, without regard to the broader reconstruction of the American stata
of which these trends are but one fractional indicator, The typical texthaok in
correctional studies contains no analysis of social policies aimed at marginalized
populations outside of prison walls.®® Two notable yet only partial exceptions
to this entrenched analytic myopia are legal scholars Michael Tonry and David
Garland. In Malign Neglect: Race, Crime, and Punishment in Arnerica, Tonry discerns
well that "crime control and social welfare policies are inextricably connected.”
He points to the concurrent debasement of both policy streams, based on the
activation of the same racial enmity toward biacks ("Willie Horton s to crime
control as the Welfare Queerris to welfare policy”), and he highlights the disas-
trous impact of the War on drugs on the African-American community. But he
sees changes in social welfare and penal control as parallel and conflicting devel-
opments, which he attributes to the fact that both "have been converted by con-
servative politicians from subjects of policy to objects of palitics."* In reality,
we shall show that they are fully congruent and linked transformations converging
into a novel disciplinary apparatus to supervise the poorin the post—civil-rights
era of deregulated low-wage work, and an apparatus whose diligent erection has
transcended partisan politics—we will see in chapter 3 that it is William Jeffer-
son Clinton who orchestrated its completion on both the welfare and the prison
front in the mid-19gos.

In The Culture of Contral, Garland stresses similarly that "the institutional and
cultural changes that have occurred in the crime control field are analogous to
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; 35
| those that have occurred in the welfare state more generally.”*® But he sees these

changes as parallel and independent responses to the advent"of "late moder.:[:q.;t"
d "the cluster of risks, insecurities, and cantrol problems” that corr?e.WI .] :
& they become invested by the same "discursive tropes and adm[nls.tr.atwe
::rirt]e;es," these two domains of state action to'.."vard the poord re:‘rr;ain Emplr::;lz
separate and theoretically separable. For, according to.Gar]an , “the c“;nge o
have occurred in the crime control field" as an the sacial w.elfare frorft . av.e t‘Ete :
mainly a matter of redeploying and redirecting thf: pl"actI-CES :'a'f ex:.atmg in.s;l1 z
tions. It has not been a process of inventing new institutions. In his egfes,t‘ ]y
entall not the creation of novel structures of cantrol—thase that now ? ec. |NE!E
mate restrictive workfare with expansive prisonfare—but ope.rate prlrr;]anh v *
the level of the culture that enlivens these structures, .orders their use, and s |apd5
their meanings."*® Isolating penal policy from ts social welfare countec;par‘t e; o
Garland to conclude that “the problem of crime cou:l;r'lo] in Ia'te rn;; ern:w. »
vividly demonstrated the limits of the sovereign state. Couplingt Eana Y:rl:r
the changing roles of the Leftand Right hands of the state reveals, ont eicor? Z,f
that the “sovereign state strategy” pursued by advoc.atfzs of‘ the'pena :Izatlc;n >
poverty has been enormously successful, nat only in [ts'hIStOFIC cra . eoft )
United States, but increasingly in other Flrst-WorI.d countries th‘at ha;T m;ﬁorti :
the punitive government of social insecurity precisely because it enables them

stage the newly reasserted potency of the state.

"Thus is resalved what could appear to be a doctrinal contradiction,
or at least a practical antinomy, of neo!ibt?ralism, betw.een thc.e fiow(r:r-l
sizing of public authority on the economic flank and its upsizing 1
that of the enforcement of social and mora_l‘ ordﬁr. If Ehe same fpemp t:
who champion a minimal state in order to “free th.e creative 01.jct:‘es
of the market and submit the dispossessed ta the sting of co‘r‘npetl AIOI:
do not hesitate to erect a maximal state to ensure everyday securlztiy,
it is because the poverty of the social state against the backdrop Q]; ec~l
regulation elicits and necessitates the grandeur of the penal state. An !
because this causal and functional linkage between the two sectors clJ
the bureaucratic field gets all the stronger as the staFe more completely
sheds all economic responsibility and tolerates a hlfgl:1 Ie:rel of poverty
as well as a wide opening of the compass of inequalities.

“Proof is the fact that the inverse correlation established her:'ween t['u‘a:l mcarii?h;;
rate and the level of welfare support acrass the fifty stftes has }ncreaszloh\;ler inﬁ-lry.
two decades. Katherine Beckett and Bruce Western, Govr.:rnllrng SC'N'."’I ffsﬂcfet};
‘Welfare, Incarceration, and the Transformation of Sfate Pul.lcy, Pums. unen & Sockly
3, no. 1 {January 2001): 43-59. Additional ev‘u.:lence is pruwdetéll by gmtn.g c:r:: " ,i e
and mapping the trajectory of punishment in Second-World countries



20 CHAPTER ONE

But the interest in excavating the economic underpinnings and the
socioracial incubation of carceral bulimia in the New World is not
merely archeological or limited to the sole domain of American studies.
For to dissect the penal state in the United States is to offer indispens-
able materials for a historical anthropology of the invention of neo-
liberalism in action. Since the rupture of the mid-1g70s, this country
has been the theoretical and practical motor for the elaboration and
planetary dissemination of a political project that aims to subordinate
all human activities to the tutelage of the market. Far from being an
incidental or teratological development, the hypertrophic expansion
of the penal sector of the bureaucratic field is an essential element of
its new anatomy in the age of economic neo-Darwinism. To journey
across the US carceral archipelago, then, is not only to travel to the
“extreme limits of European civilization,” to use the words of Alexis de
Tocqueville. It is also to discover the possible, nay probable, contours
of the future landscape of the palice, justice, and prison in European
and Latin Armerican countries that have embarked onto the path of
“liberating” the economy and reconstructing the state blazed by the
American leader® In this perspective, the United States appears as a
sort of historical alembic in which one can observe on a real scale, and
anticipate by way of structural transposition (and, emphatically, not
replication), the social, political, and cultural consequences of the ad-
vent of necliberal penality in a saciety submitted to the joint empire of
the commeodity form and moralizing individualism.

A "European Road" to the Penal State?

By retracing the making, in the United States, of this new government
of social insecurity that weds the “invisible hand” of the dereguiated
labor market and contractualized public aid to the “iron fist” of the
punitive state, this book takes us into the living laboratory of the neo-
liberal revolution. In so doing, it brings to light the springs and reason
for the diffusion of the “one-way security-think” ( pensée unique sécuri-
taire) thatis taking hold everywhere today in Europe, and particularly in
France since 2001, For the United States has not been content to be the
forge and locomotive of the neoliberal project on the level of the econ-
omy and welfare; over the past decade, it has also become the premier
global exporter of “theories,” slogans, and measures on the crime and

swift economic liberalization with extreme inequalities, such as postauthoritarian
Argentina and Chile, post-Soviet Russia, and postapartheid South Africa.

SOCIAL INSECURITY AND THE PUNITIVE UPSURGE 21

gafety front* In her panorama of carceral evolution arcund the planet,

Vivien Stern stresses that “a major influence on penal policy in Britain

and other Western European countries has been the polic}'f direc't‘ion
taken in the United States,” an influence to which she attributes “the
complete reversal of the consensus prevailing in the Postwar develf)peil'
world and expressed in UN documents and inter_natlonnal conventions
that “deprivation of liberty should be used sparingly, .and Fhe genP:ral
discrediting of the ideal of “the rehabilitation and social reintegration
of the offender.™ ’

‘The fourth part of the book (“European Declinations”} ana}yzes
how France’s state nobility has fallen—or, rather, has enthusiastically
thrown itself—into the law-and-order trap set from the other side of
the Atlantic. Seduced by the “scholarly myths” that dress it in ratio,,n?i
garb (chapter 8), France has rallied to the “Washington consensus” in
Cnatters of crime fighting, to the point that it is currently experiencing
a gust of carceral inflation comparable to that posted by the United
States twenty years ago at the acme of its correctional boom (f:}}ap—
ter o). Besides, we need do no more than examine the main provisions
of the so-called Perben II Law on Crime, promulgated by French par-
liament in the spring of 2004—but this demonstration would hold mu-
tatis mutandis for the Everyday Security Act, called the Vaillant Law,
passed on 15 November 2001 at the initiative of a Socialist gavern-
ment—to detect the clear and deleterious influence of the US model,
based on the intensification of police activity, the escalation of judicial
sanction, the reduction of professiunal discretion, the subservience of
penal authorities to political fad, and the relentless extension of the
scope of imprisonment. _ .

"This controversial law, which, uniquely in the annals of French jus-
tice, triggered a near-unanimous strike by the judicial professions,

*Vivien Stern, “Mass Incarceration: ‘A Sin Against the Future'?” Enropean Journal
of Criminal Policy and Research 3 {October 1996): 14. Yet, In a chapter published a erv
years later in a volume aimed at an activist audience in the United States, Stern curi-
ously contradicts her own diagnosis. Ina futile effort to shock and shame US"realders,
she presents the evolution of the criminal justice system of their‘cuuntry as "an inex-
plicable deformity” that “arouses incredulity and incomprehension” .nverseas. DISI'F:!-
garding the growing fascination of European elites for, and accelerating transatln.n'tlc
importation of, US penal discourse and policies, she blithely asserts that these policies
“have heen seen as an aberration and have been met with resistance” in other Western
societies. Vivien Stern, “The International Impact of US Policies,” in Invisible Punish-
ment, ed. Mare Mauer and Meda Chesney-Lind, 279-92 {New York: New Press, 2002),
citation on 280 and 279, For demonstrations of how and why the English, ktalian, and
French governments have actively emulated US police and punishment policies over
the past decade, see the studies listed in endnote 4.
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highlighted by solemn street demonstrations held by judges walking
out in their robes and ermines, effects the fifteenth reform of the penal
code in ten years on the pretext of adapting judicial procedures to the
evolution of delinquency—but, curiously, it omits white-collar and offi-
cial criminality, in spite of their spectacular growth in recent years. It
increases the powers and prerogatives of the police through a set of
measures, such as authorizing nocturnal searches and video recording
in private places, extending provisional detention (garde & vue) with-
out charges from 48 to 96 hours, providing monthly remuneration for
police informants and creating the legal status of “repentant,” exempt-
ing from penalty any criminal who would identify his accomplices, a
practice directly inspired by American programs that have normalized
the use of denunciation and “snitches” in police operations in the black
ghetto.* Perben II enlarges the definition of “organized crime” and in-
creases the penalties set for a whole series of infractions {extortion,
corruption of minors, weapons manufacturing, etc.), as the United
States has already done. It institutes a “guilty plea” procedure copied
after American plea bargaining that authorizes a defendant to receive
areduced sentence (typically one year in prison for offenses punishable
by five) in exchange for dispensing with a trial, allowing the courts to
economize on prosecution costs.” It extends to some fifty new offenses
the application of composition Pénale, whereby a prosecutor can im-
pose a fine, suspend a driver’s license, or assign a stint of community
service to the presumed perpetrator of a misdemeanar who admits to
the facts. It creates a national database with the files of sex offenders,
which, in addition to abolishing the traditional “right to oblivion” for
this category of convicts, includes the genetic fingerprints of minors, of
individuals who have been found innacent, and of persons suspected of
but not charged with infractions of a sexual nature, and this measure
also requires former sex offenders to register with the police—awaiting
the day when they will be obliged to publicize their presence, on the
pattern of Megan's Law in the United States, the ins and outs of which
we examine in chapter 7. Finally, the Perben I1 Law extends post-penal-
control by generalizing furloughs into comimunity facilities and release
under electronic supervision for those leaving prison, which will not fail
to increase the rate of return to custody. By normalizing measures of

*However, the French plaider conpable is hardly a conforming copy of the US plea
bargain, since in France the detainee has access neither to his file nor to counsel, un-
like with its American counterpart. This measure is thus more akin to judicial black-
mail than with "bargaining,” and it is guaranteed to further exacerbate the already
sharp ethnic and class bias that affects its use in the United States, See Thierry Lévy,
“Lempoisonnement progressif,” Dedans Defors 41 {January~February zoaq): 21,
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‘axception, accelerating procedures, hardening penalties, and extending

the perimeter of judicial supervision, this renovation of the penal. codz
encourages the use of confinement for all (those shorn of ecoanmI.C ar:
cultural capital) and facilitates :; sl:tt‘ughterhouse approach to justice to
i e predictable inrush of inmates.
COIT ‘i':;t?;:tivis as well as its architecture and anticipated effects,
Perben 1I is emblematic of the de-autonomization of the pEfn'al _lﬁelcj
and its growing subordination to demands issued f].‘.'OIn .the Pohtlca .an‘
media Aelds, In this, it vividly illustrates the tkmerlc:.amzatlon of cr:nfn—
nal justice in France.* As for the “automatlc‘ baseline sentences _ 0(1;
“habitual offenders” that Interior Minister Nlcc‘)Ias Sark.ozy promise
to establish during the regional election ca.ml:falgn of .wmter 2.00.4;1&)
the delight of audiences reveling in the pubhc{ \f-'ltuperatlon of crimin: :i
and which promises to be a staple of the p?ht';ca% debate o:rer cr;rnm
justice for years to come, it is also a French 1m'1tat10n .Of the “man a’;ory
minimums” that have engorged America's prisons with petty offen t}:ri
serving terms of imprisonment running into the c}ecasles. The fact tha
the transplantation of this mechanism is impossible in Fr.ance—smce
the automaticity of penal sentences is contrary to const}tutloial texts—
does not prevent it from serving the law-and-order gu}gnnl.
Whether through importation or inspiration, the ahgnmenF or C'm;i
vergence of penal policies never entails the dfeploy_ment of lder;h:i :
replicas. No more than other European countries with a strong sta s
tradition, Catholic or social-democratic, the adjustment tl:lat I—'ram:‘e is
effecting in its politics of poverty does not imply a mechanical duplica-
tion of the US pattern, with a sharp contraction of welfare as well as a
clear and brutal swing from the social to the penal treatment of urb?:l
marginality leading to hyperincarceration, The deep roots of‘the soci
state in the framework of the bureaucratic field as well as in the na-
tional mental structures, the weaker hold of the individualist and utili-
tarfan ideology that undergirds the sacralization of the market., and the
absence of a sharp ethnoracial divide explain that the countries of‘ t'he
European continent are unlikely to shift rapidly to an all-out pl.lrutlvef
strategy. Each must clear its own path toward the new government o

*In this regard, the current cutburst of penal activism contrasts'sharply with lShﬁ
previous lurch toward penalization in France during the decade.prmr to 1957, \;vl en
increased recourse to confinement was accompanied by the growing pr‘ofessmnz ;11:1-
tude and public authority gained by judge)s. Antpine Garapoen and Denis Salas, La Ré-

i inalisée (Paris: Hachette, 1996).
Pu‘bfgulfg Igt’irrfl[e[:;i;a(niel Vaillant, the last interior minister [.,f the Plural Left gg}:cfrtns-
ment of Jospin, had also proposed instituting automatic prison terms for recidivists,
with full knowledge that the measure could not be adopted.
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social insecurity in accordance with its specific national history, social
configurations, and political traditions. Nonetheless, one can sketch
a provisional characterization of a “European road” ta the penal state
{(with French, Dutch, Italian, etc., variants) that is gradually coming
into being before our eyes through a double and conjoint accentuation
of the social and penal regulation of marginal categories.

Thus, during the past decade, the French authorities have stepped
up both welfare and justice interventions—even if their “social” action
has been increasingly stamped with the coin of punitive moralism. On
the one side, they have multiplied assistance programs (public utility
work with Contrats Emploi-Solidarité, subsidized youth employment,
training schemes, the TRACE program, etc.), raised the various “so-
cial minima" (targeted government aid to various destitute categories),
established the Universal Medical Cover, and broadened access to the
Revenu Minimum d'Insertion (Rm1, the guaranteed minimum income
grant). On the other, they have created special surveillance units {cel-
lutles de veille) and nested riot police squads inside the “sensitive zones”
of the urban periphery, replaced street educators with magistrates to
issue warnings to occasional youth delinquents, passed municipal de-
crees outlawing begging and vagrancy (decrees which are perfectly ille-
gal), multiplied “crackdown” operations and sweeps inside low-income
housing projects and routinized the use of comparution immédiate (a
fast-track judicial procedure whereby an offender caught in the act is
brought before a judge and sentenced within hours), increased penal-
ties for repeated offenses, restricted parole release and speeded up the
deportation of convicted foreign offenders, and threatened the parents
of juvenile delinquents or children guilty of school truancy with with-
holding family benefits, etc.

A second contrast between the United States and France, and the
countries of continental Europe mare generally: the penalization of
poverty d l'européenne is effected mainly through the agerncy of the police
and the courts rather than the prison® It still obeys (but for how much
longer?) a predominantly panoptic logic, rather than a segregative and
retributive rationale, The correlate is that social services play an active
part in this criminalizing process, since they possess the administra-
tive and human means to exercise a close-up supervision of so-called
problem populations. But the simultaneous deployment of the social
and penal treatments of urban disorders should not hide the fact that
the former often functions as a bureaucratic fig-leaf for the latter, and
that it is ever more directly subordinated to it in practice. Encouraging
state social assistance, health, and education services to collaborate
with the police and judicial system turns them into extensions of the
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penal apparatus, instituting a social panopticiss which, under cover of
promoting the well-being of deprived households, submits them to an
ever-more precise and penetrating form of punitive surveillance.

The Police to the Rescue of “Youths Having Trouble Integrating”

One finds a concrete and caricatural illustration of this at the beginning of 2000
in the southern French city of Nimes. The regional daily Le Midi Libre confirmed
a public rumor according to which the local police had, on order of the prefect,
compiled in complete illegality a database of individual files on 179 youths with
whom its services had had run-ins. In blatant violation of laws protecting privacy,
this data bank combined persanal information coltected on these youths by the
national education authority, the Protection Judiciaire de la Jeunesse {juvenile
justice bureau), the Agence Nationale Pour I'Emploi {aN#E, the national employ-
ment agency), the Mission Locale d'Insertion (a state job-placement program),
Jeunesse et les sports {the antenna of the ministry of sports}, and the local so-
cial welfare services, These youths (19 of whom were under age sixteen) all came
from only five “sensitive neighborhoods”; 83 percent of them had North-African-
sounding sumames and most of the others Gypsy surnames. The alphabetic list-
ing produced by the prefecture within the framework of the Commission d'Accés
3 |a Citoyenneté (an administrative council charged with facilitating access to
rights among the low-income immigrant population) included the youth's name,
date of birth, and the neighborhood they fived in, followed by annotations sup-
plied by the various services involved: the regional police headquarters {Direc-
tion Départementale des Services de Police) indicated those who were "ppse
priorities” and “repeat offender minors®; the school district director summarized
theiracademic trajectory over eight columns; the AnpE detailed their experience
in the area of employment according to ten variables; as for the Mission Locale
d'Insertion, it listed the "first contact,” “last contact,” and In some cases measures
taken for the youth considered ("vocational degree in painting,” “anpe” "Absent.
entr. indiv.” [Truancy, individual interview], etc.).

The fact that the chief of staff of the prefect of Gard (the district containing
Nimes) dared to publicly justify this flagrant violation of the national legislation on
privacy* he was supposed to enforce by invoking—perhaps even sincerely—nhis
desire to help a "panel” of "youths having trouble integrating” speaks volumes

*The law “Informatics and Liberties” of 6 January 1978, modified in July 2004, pro-
tects the privacy of personal data on French citizens and residents. It established a
national agency, the Commission nationale Informatique et Libertés, that strictly
regulates the production, storage, and access to computerized data files containing
nominal information by public and private bureaucracies.
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about the narmalization of recourse to the penal apparatus to regulate marginal
categories: “In practical terms, and once again in a republican spirit, itis necessary
to work on concrete cases to wage the fight against exclusion."*® The assurance
and even pride with which the chief of staff for the interior minister then defended
the appropriateness of this operation before the civil service unions who ques-
tioned Its justification as “an extension of the decisions made in the conseils de
sécurité intérieure [periodic cabinet-level meetings supposed to help coordinate
different ministries in ‘security’ matters and meant to signal to the electorate that
the government is actively fighting crime)” show the extent to which the equiva-
lence between "youths in a situation of marginality” or "having trouble integrat-
ing" and youths accused by the police is taken for granted in the minds of state
managers.” This incident, which is but the tip of an immense iceberg of invisible
administrative practices crossing the border of legality, shows well how the ac-
tivities of educational and social services can be apnexed, even subordinated, to
a police and punitive logic cantrary to their basic philasophy.

It remains to be seen whether this “European road” to liberal pater-
nalismn is a genuine alternative to penalization in the mold of the United
States or merely an intermediate stage or detour leading, in the end,
to sustained increases in incarceration. If neighborhoods of relegation
are saturated with police without enhancing employment opportuni-
ties and life chances in them, and if partnerships between the criminal
justice system and other state services are multiplied, there is bound to
be an increase in the detection of unlawful conduct and an increased
volume of arrests and convictions in criminal court. Who can say today
where and when the ballooning of the jails and penitentiaries visible in
nearly all the European countries will stop? The case of the Netherlands,
which has shifted from a humanist to a managerial penal philosophy
and gone from laggard to leader in incarceration among the original
fifteen members of the European Union, is instructive and worrisome
in this regard.**

°*According to this senior ministry official, the approach of the prefect of Gard
aimed to "make the action of state services toward youth in serious difficulty more
coherent and more pertinent and to arrive at an expert evaluation, on their behalf, of
the effectiveness of the public programs mabilized to help them,” so that they could
“reach the point of malking real life choices” and “fully exercise their citizenship." And
he concluded that it is to the credit of the Republic when it mobilizes such an effort
for its most underprivileged children” (Letter by Jean-Paul Proust, staff director for
the minister of the interior, to the president of the sNPES-FsU union for the judiclal
protection of youth, Gard section, dated 10 January sooco). But then what grounds are
there to reserve such generous intention for these 179 youths from the most notarious
neighborhoods of the town singled out by the police?
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- It bears stressing here that, in Western Europe at least, the social re-
gression toward flexible employment, “freed” from the administrative
restrictions and legal protections erected through a century and a half
of working-class and trade-union struggles, does not entail a simple
return to the government of poverty characteristic of the savage capi-
talism of the close of the nineteenth century, founded on the naked
violence of industrial relations of power, local solidarities, and state
charity* There are four major reasons for this. Firstly, the rolling out
of the penal state is limited by the fact that, unlike their counterparts
of a century ago, the poor citizens and assorted marginal categories
cireulating in the lower regions of social and urban space enjoy an ex-
tensive array of well-established social, economic, and civil rights, and

. the minimal organizational means to see those respected to some de-

gree. This is true even of nonresident foreigners, who nowadays bene-
fit from a range of legal and administrative protections afforded by
human rights statutes and conventions as well as by the diffusion of
more inclusive conceptions of membership.** Secondly, the resurgence
of conditions of employment worthy of Dickens is taking place against
the backdrop of collective enrichment and sustained prosperity for
the majority of the population. This renders all the more incongruous
and unacceptable the crumbling of living standards and the sudden
shrinking of the life space and possibilities visited upon the new urban
{(sub)proletariat.*®

Next, casualization comes up against the dike constituted by the con-
tinual elevation of collective expectations of dignity, produced in par-
ticular by the universalization of secondary education and the institu-
tionalization of social rights independent of labor performance, which
soften if not practically contradict the sanction of the market. Witness,
on the one side, the pressure from business and the international insti-
tutions colonized by corporations (such as the oEcp [Organisation for
Economic Cooperation and Development] or the European Commis-
sion) to pare or eliminate “social minima,” and, on the other side, the
multiplication of legal and activist challenges mounted before public
bureaucracies by recipients swindled of their benefits by the permanent
recomposition of assistance or employment programs (e.g., in France
the annual demonstrations staged every December by the unemployed
for a “Christmas bonus,” or the successful court action against Unédic
launched in spring 2004 by France’s first wave of workfare recipients).

*Contrary to the suggestion of Balibar, for whom the reduction of the state to its
repressive functions “seems to take us back to a ‘primitive’ stage in the constitution
of the public sphere in bourgeois societies.” Etienne Balibar, “Sireté, sécurité, sécuri-
taire,” Caliiers marxistes 200 (1995): 193.
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To wit also the persistent public demand for the protective and cor-
rective action of the welfare-state throughout the developed world, in
spite of the vigorous media and political campaigns aimed at stifling it.*”
Finally, the generalization of wage-labor instability has itself spawned
novel forms of mobilization and transversal solidarities, illustrated by
the burgeoning of associations to defend the dispossessed and the sud-
den spread of labile alliances (called coordinations) among precarious
workers (thus, in France recently, among the staff of McDonald's, Pizza
Hut, and Go Sports, but also FNAC, Arcade, Maxi-Livres, etc.). These
solidarities are rooted in the possession of a cultural capital devalorized
by the fragmentation of positions, tasks, and work schedules, as well as
in the refusal of the docile deference commonly demanded in face-to-
face relations with clients in personal commercial services4®
There is, however, a major difference on the penal side that pushes in
the oppasite direction. The state of the dawn of the third millennium
is endowed with budgetary, human, and technological resources with-
out equivalent in history for their volume, reach, and degree of ratio-
nalization, which bestow upon it a bureaucratic capacity for quadril-
lage and control that its industrial-era predecessors could never have
imagined. Nowadays a suspect or convict can be detected, spotted,-
tracked at a distance, and captured virtuaily at any time and in any
location, owing to the interconnection of a plethora of instruments
of quasi-instantaneous identification and surveillance (video cameras,
electronic cards, global positioning devices, satellite-relayed telecom-
munications, administrative and commercial databases, background
checks by employers and realtors, etc.) that cover the most remote cor-
ners of a given country,*® whereas at the end of the nineteenth century
it sufficed for an individual to change his name and move to a dif-
ferent city or region and melt into the surrounding landscape for the
authorities to lose track of him. Indeed, as the state disengages itself
from the economy and defaults on its mission of social protection, its
“infrastructural power” —that is, its ability to penetrate the populations
under its aegis and rule over their behaviors®™— operates increasingly
through the networks woven by its repressive apparatus, which thus
become one of the main vectors of unification of its territory at the
national or supranational level (as with Europe’s Schengen space). Be-
sides, the dispossessed categories that are the favorite prey of criminal
justice are already placed right in the sights of the bureaucracies of
public assistance that supervise their ordinary conducts and even their
intimate life with neither scruples nor respite.”

| The Penalization of Precariousness as Production of Reality

Just as the emergence of a new government of the soFial i‘nsecurity c}if—
fused by the neoliberal revolution does not mark a historical reYer510n
to a familiar organizational configuration but heralds a genuine po-
litical innovation, similarly the deployment of the pena.l state cannot
be grasped under the narrow rubric of repressior'l. In p‘omt of fact, the
repressive trope is a central ingredient in the discursive fog that en-
shrouds and masks the sweeping makeover of the means, end?, fmd jus-
tifications of public authority at century’s close. lele leftist activists \'vho
rail against the "punishment machine” on both sides ?f the Atl;‘mtm—
castigating the chimerical “prison-industrial comp].ex in Amenc.a and
denouncing a diabolical “programme sécuritaire” in Francefml.stake
the wrapping for the package. They fail to see that crime fighting is I?ut
a convenient pretext and propitious platform fora bmafier redrawing
of the perimeter of responsibility of the state operating simultanecusly
on the economic, social welfare, and penal fronts. . ‘
In this regard, [ emphatically reject the conspiratorial view of his-
tory that would attribute the rise of the punitive apparatus in ad‘vanced
society to a deliberate plan pursued by omniscient and omnipotent
rulers, whether they be political decision-makers, corporate heads,
or the gamut of profiteers who benefit from the increased scope and
intensity of punishment and related supervisory programs trained on
the urban castoffs of deregulation.” Such a vision not onl)f t?onfuses
the objective convergence of a welter of disparate puf)lic pohme%, ea:ch
driven by its own set of protagonists and stakes, with the SLII?]ECthE
intentions of state managers. It also fails to heed Foucault’s advice tﬁat
we forsale the “repressive hypothesis” and treat power as a fertilizm.g
force that remakes the very landscape it traverses.” Interestingly, this
is an insight that one finds in Karl Marx’s erstwhile dispersgd r:a.marks
on crime, which suggest that the advent of “liberal paternalism” is best
construed under the generative category of production:

The criminal produces an impression now moral, now tragic, and renders
a “service” by arousing the moral and aesthetic sentiments of the public.
He produces not only textbooks on criminal law, the criminal law itself,

*1f the notion of dominant class is invoked on occasion in this book, it is only as a
stenographic designation pointing to the balance of patte‘rned struggles over t1.1e re-
making of the state going on-within the field af power—which, ?na[ytlcall-}-' speaking, is
the pertinent category. This point is developed in Pierre Bourdieu and Loic Wacquant,
“From Ruling Class to Field of Powet,” Theory, Crulture & Society 1o, no. 1 (August 1993):

19-44.
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and thus legislators, but also art, literature, novels and the tragic drama,
- - . The criminal interrupts the monotony and security of bourgeois life,
Thus he protects it from stagnation and brings forth that restless tension,

that mobility of spirit without which the stimulus of competition would
itself be blunted,*

In other words, Marx himself invites us to brealk out of the materialist
register of a strict economic model to take account of the mora] effects
of erime and the symbolic import of punishment and assorted societal
responses to offending—concerns conventionally associated with his
chief theoretical rival, Emile Durkheim. Pursuing this insight reveals
that the transition from the social management to the penal treatment
of the disorders induced by the fragmentation of wage labor is indeed
eminently productive. First, it has created sew categories of public per-
ception and state action. The transition from the social management
to the penal treatment of the disorders induced by the fragmentation
of wage labor is indeed eminently productive. Echoing the aileged dis-
covery of “underclass areas” in the United States, in the closing decade
of the twentieth century Europe has witnessed the invention of the
“quartier sensible” in France,® the “sink estate” in the United Kingdom,
the “Problemguartier” in Germany, the “krottenwijk” in the Nether-
lands, etc., so many bureaucratic euphemisms to designate the nether
sections of the city turned into a social and economic fallow by the
state, and for that very reason subjected to reinforced police aversight
and correctional penetration.

The same goes with the bureaucratic notion of “violences urbaines”
{plural}, coined in France by the minister of the interior to amalgamate
offensive behaviors of widely divergent nature and motives—mean
looks and rude language, graffiti and low-grade vandalism, vehicle theft
for joy riding, brawls between youths, threats to teachers, drug dealing
or fencing, and collective confrontations with the police~so as to pro-
mote a punitive approach to the social problems besetting declining
warking-class districts by depoliticizing them.** In her candid recount-
ing of its accidental birth, the police press officer (and former philoso-
phy high-school teacher) who elabarated it reveals that the jumbled
category of violernces urbaines and the new police department devoted
to its promotion and measurement were forged in direct response to
the multiplying banlieues upheavals of 1990-01. Its purpose was to
“give their due to grassroots police staff” and help exculpate them from
accusations of ethnic discrimination in dispossessed areas; prevent the
“contagion” of collective disturbances in the same; and ward off “the
risk of a drift towards an Americanization of our neighborhoods” by

pointing police suppression onto the “small handful of d.evie.mt youEl‘ts“
deemed responsible for the spreading riots, due to their virulent re-
fusal of authority” which “very simply reflects a total abse'nc:a of so?lal
ponds” as well as “a system of thought stamped by affect‘i\rlty fosteru*‘lg
“irrationality.”™ The category has since assumed an epicentral role in

" the public discourse and policy on crime and safety in France as well

as in urban planning. ‘

New social types are another byproduct of the emerging SGC'lal-
insecurity regime. The irruption of “superpredators” in‘.' the Urutec,l,
States, “feral youth” and “yobs” in the United Kingdom, or “sauvageons
(wildings, a social-paternalistic variant of a racial insult scoffing at the
alleged deculturation of the lower classes) in France has bEEfl usec.i to
justify the reopening or the expansion of custodial centers for juveniles,
even though all existing studies deplore their noxious effects. Not to
forget the “sexual predator” or maverick pedophile, who, as we shall
discover in chapter 7, stands as the vilified embodiment of every threat
to the integrity of the family, and who is all the more feared as the
latter is more submitted to the strains induced by the casualization of
labor. To these can be added the renovation of classic types such as the
“career recidivist,” the latest avatar of the uonro delinquente invented in
1884 by Cesare Lombroso, whose distinctive psychophysiclogical and
anthropometric characteristics are now being researched by expm.:ts
in criminal “profiling”*® as well as guiding the. gigantic bureaucratu?—
cum-scholarly enterprise of “risk assessment” for the release of sensi-
tive categories of inmates.

For the policy of penalization of social insecurity is also the bearer
of new bodies of knowledge about the city and its troubles, broadFast
by an unprecedented range of “experts” and, in their wake, journalists,
bureaucrats, the managers of activist organizations, and elected Offl-
cials perched at the bedside of the “neighborhoods of all ci.angers.. 57
These alleged facts and specialist discourses about criminz‘ﬂ m.sec1..1r1ty
are given form and put into wide circulation by hybrid mstltutlortss, _
supposedly neutral, situated at the intersection of the bureal.lcratlc,
academic, and journalistic fields, which ape research to provide the
appearance of a scientific warrant for lowering the police and penal

*Lucienne Bui-Trong, Violences urbaines, des vérités qui dérangent (Paris: B?yard,
2000}, 15-16, 18-19, 23, 27, 30, 42-43, and 52. It is worth noting that the incubation of
the notion, which manages to be at ence illogical and tautological, was informe_d ear_ly
bya “training mission” to the United States (in Chicago and Hart'ford', Connecncut)‘m
spring of 1991 to study street gangs and relied “especially on publications by the police
departments of the major US cities.”
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boom on neighborhoods of relegation. This is the case, in France, with
the Institut des hautes études de la sécurité intérieure, an agency cre-
ated by the Socialist minister of the interior Pierre Joxe in 1989 and then
developed by his neo-Gaullist successor Charles Pasqua. This institute,
“placed under the direct authority of the minister of the interior” in
order to promote “rational thinking about domestic security,” irrigates
the country with the latest novelties in “crime control” imported from
America” It is assisted in this enterprise by the Institut de criminologie
de Paris, an officine in law-and-order propaganda which has this re-
markable characteristic that it does not number a single eriminologist
among its distinguished members.

Twa Official Organs of Law-and-Order Propaganda

Staffed by some sixty “police officers, gendarmes, customs officers, academics,
and judges"” but bereft of credentialed researchers, the ines) {Institut des hautes
études sur la sécurité intérieure, Institute for Higher Studies in Domestic Secu-
rity) is the main platform for diffusing the new law-and-order doxa within the
state apparatus and the mainstream media In France. Its priorities are “to train
security actors” and to supply technical assistance to “partners within the soci-
etal body who wage a difficult struggle against insecurity on a daily basis or who
are its privileged witnesses," but also and more broadly to “sensitize” the po-
litical, economic, and intellectual elites through the training and pedagogical
action of its network of graduates (numbering in excess of 1,300 at the end of
2003).

Notwithstanding a resolutely technicist and ostensibly neutral approach, the
instructars of the 1HEs) cannot conceal their fascination with the policing and
penal “experimenis” of the United States, a country “where imagination is at
work” and whose law-and-order boldness demonstrates that “it is possible to
push down real delinquency and the subjective feeling of insecurity.”** Thus the

*In July of 2004, the 1HEST was replaced by the INHES (Institut national des hautes
études de sécurité), a very similar outfit presented by interior minister Nicolas Sarkozy
as “the elite school of security that France needs.” its board of overseers features not
a single researcher.

**According to Frédéric Ocqueteau, in his edited volume Commaunity Policing et
Zero Tolerance a New York et Chicago. En finir avec les niythes, La séeurité anjourdhui
(Paris: La Documentation francaise, zooa), Hired by the Institute in 1990 on the
basis of a dactorate in law, Ocqueteau is editor-in-chief of the in-house journal of
the 11est. He is the author of Défis de lg sécurité privée (Paris: L'Harmattan, 1997)
and Vigilance et sécurité dans les grandes surfaces (Paris: L'Harmattan, 1995), a survey
of supermarket managers that describes how their “services of vigilance” ensure the
“pratection of goods and customers, and thus commercial peace.” (Releasing a book

institute published initsinternal journal, Les Cahiers de la sécurité intérieure, a French
transiation of the “foundational” article by James Q, Wilson and George Kelling
on the American "theory of the broken window" (but none of the critiques that
demaolished it on the US side of the Atlantic, as we shall discover in chapter 8).
1Hest has produced and distributed countless technical reports on “police de proxi-
mité!" inspired by the recent experience of "community policing” in Chicago, and
(without fear of contradiction} it hails "zero tolerance,” as incarnated by that of
New York City, in the practical dossiers it publishes to guide elected officials in
establishing Local Security Contracts with the central state. Itis in the classrooms
af this institute that Socialist deputy and future interior minister Daniel Vaillant
took “courses” that convinced him, along with others (Gérard Le Gall, Bruno Le
Reux, Julien Dray, and Alain Bauer, cEo of Alain Bauer Associates, aleading firm in
*yrban security” consulting), to push his party to openly assume its punitive turn
by recognizing that "security” is “a republican value” and is “neither of the Right
nor of the Left."s8

Housed by the University of Panthéon-Assas (Paris 2), since 1998, the Institut
de criminologie de Paris has offered a postgraduate degree in the “analysis of
menaces criminelles contemporaines” (mec, contemperary criminal threats), which
easily rivals the doctorate in “astro-sociology” granted in 2001 to Elizabeth Tessier
by the neighboring University of Paris 5-Sorbonne.* Set up with the collaboration
of senior police officials reconverted into the juicy sector of security “consulting”
for business and [ocal government, this degree program is codirected by Xavier
Raufer, the author of numerous works on security co-signed with Alzin Bauerand
Stéphane Quéré (the documentarian of Alain Bauer Associates, misleadingly pre-

sented on the back cover of books as a “criminologist”).** A former activist of

with L'Harmattan, a low-grade house that requires authors to shoulder the full cost
of production and famously grants royalties of zero percent, is tantamount to self-
publication.) He is also the sole “academic” member of the Conseil de 'Observatoire
de la délinquance established by Interfor Minister Sarkozy in November 2003 and
placed under the stewardship of the omnipresent Alain Bauer.

*In April 2001, the astrologist and television celebrity Elizabeth Tessier {(famous for
being the personal “astral counsellor” of President Mitterrand) was granted a doctor-
ate in sociology by the University of Paris-Sorbanne, under the direction of Michel
Maffesall, for a “thesis” advocating the scientific validity of astrology and the primacy
of astral over social causality. The seientific community mobilized to get the degree
rescinded, but without success.

**The peddlers in law-and-order ideclogy and services are fond of decking thermn-
selves out in academic titles and posts that they do not have, with the complicity of the
journalists and publicists who promote them. For example, the publisher of La Guerre
ne fait que conunencer { Tlre War Has Just Begun) (Paris: Jean-Claude Lattés, 2oo2), a
worlc warning that “virulent forms of urban violence" in the French urban periphery
“could soon evolve toward terrorism pure and simple,” joining up with “the global
war” that opened with the September 11 attack on America, writes about its authors:
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the extreme right-wing group Occident, close to US intelligence services, Raufer
(whose real name is Christian de Bongain} is a journalist specializing in terrorism,
He became a “security consultant” on the basis of his political contacts, which
he parlayed into being named editor of the “International Criminality” series at
Presses Universitaires de France (he was hired there by Pascal Gauchon, the leader
of the extreme-right Parti des Forces Nouvelles) and then as an adjunct “lecturer
in methodology” (sic) at Paris 2-Assas.®® His criminological oeuyre comprises 165
short articles that appeared in the weekly news magazine L'Express and writings
published internally in the Notes & Etudes de I'Institut de Criminologie; it does not
include a single scholarly publication.

The mcc Department, whose program of “Etudes” is directed by Raufer, has
made its mission to describe, detect, and prevent the “chaotic, rapid, and vola-
tile dangers” born of the "hybridization of criminalities stimulated by globaljza-
tion."® The faculty in charge of the seemingly academic “training” it delivers in-
cludes a divisiona] police commissianer, a senior customs official, the security
director of the Alcatel telecommunications multinational, a retired prefect, novel-
ists, directors of "security firms” (among them the inevitable Alain Bauer and the
CEC of Fichet-Bauche, a leading lock and armored-door company), a reporter
for the news weekly Le Point, an infantry officer from Malta, and a Colombian
Journalist. The supervision of the students’ theses leading to the granting of the
mcc diploma at the end of a single semester of biweekly, two-hour courses is
entrusted to an “entrepreneur, holder of the mcc degree.” The lucky recipients
of this “education” include student officers from the gendarmerie, who undergo

200 hours of courses bearing in particularon “urban violences,” “trafficking *
g B:

" and
“fanaticisms” (sic).

It would take pages to list the full roster of all the agents and de-
vices that contribute, each on its level, to the collective worlk of ma-
terial and symbolic construction of the penal state henceforth charged
with reestablishing the state’s grip over the populations pushed into
the cracks and the ditches of urban space, from private firms of “safety
consultants” to “adjoints de sécurité” (assistant police officers, hired as
part of a state plan to fight unemployment in low-income areas, and
entrusted with police chores outside of law enforcement), to publish-

"Professor of Criminology at the Sorhonne, specialist in geopolitics and terrorism, for
this book Xavier Raufer has joined Alain Bauer, who, aside from his very high duties .
at the masenic Grand Orient, i5 a globally recognized expert on security for multi-
nationals.” Bauer is regularly presented by the press as a “teacher,” a “criminologist,”

and even "professor at the Sorbonne” or the Institut d'études politiques in Paris (he is
nane of these).

ing houses eager to peddle bogks on this hot tepic (among whom a

special mention must go to L'Harmattan and Presses Universijtaires
de France), the “citoyens relais” (volunteers who anlonyrnously tip the
police about law-enforcement problems in their ne1ghb'orhoods), and
a whole series of judicial innovations—rappel a la lox.(fc.)rinal .legal
warning by a magistrate for a petty offense), juge.s de proximité (ad!u{lct
community judges), composition pénale (a variant of plea bargalnm.g
for misdemeanors), and so on, which, on the pretext of bureaucratic
efficiency, establish a differential justice according to class and pla‘ce c]f
residence. In sum, the penalization of precariousness creates new reali-
ties, and realities tailor-made to legitimize the extension of the preroga-
tives of the punitive state according to the principle of the self-fulfilling
cy.
Przpli'ﬁe?illustration: by treating jostling in the school corridors, E'l..ldf?—
ness in the classroom, or playground ruckus not as m'atters of disci-
pline pertaining to pedagogical authority in the EStabIIShmEI:lt but' as
infractions of the law that must be tallied and centrally compﬂed‘wa a
dedicated computer software (the Signa program) anc‘1 sxstemitica‘ﬂy
reported to the local police or magistrates, and by assigning a “police
correspondent” {officier référent) to every secondary .school (I:athl.i'r
than a psychologist, nurse, or social worlker, who are d1re‘1y lacking in
lower-class districts), the authorities have redefined ordma.ry sc‘hool
troubles as matters of law and order and fabricated an epidemic of
“school violence,” even as surveys of students consistently show that
over yo percent of them feel completely safe at school. \)’C,hth the ‘help of
mass-media amplification, this “explosion” of “violence serves in turn
to justify the “school-police partnership” that produc?d it in the‘ ﬁfst
place, and validates the enrollment of teaching staff' in the dechnn:llg
neighborhoods of the urban periphery in the police missions of furvm -
lance and punishment. Besides, the staging of “school v1olence‘ allows
state managers to avoid confronting the professional devaluation and
bureaucratic dilemmas created within the educational sphere by Fhe
near-universalization of access to secondary schooling, the growing
submission of the school system to the logic of competition, and the
imperatives of the “culture of results” imported from the corporate
world? . o
Finally, let us note for the benefit of readers who might be surprise
that a work on the penal state in America does not address.the question
of the death penalty that this omission is deliberate.* It. arises fromlthe
conviction, acquired through historical and con‘{paratw.e observation,
that the capital sentence does not constitute a major cog in the contem-
porary economy of punishment in this country. To be sure, the spec-
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"oUé es eager to peddle books on this hot topic (among whom a
{al mention must go to L'Harmattan and Presses Universitaires
trance), the “citoyens relais” (volunteers who anonymously tip the
»'about law-enforcement problems in their neighborhoods), and
le series of judicial innovations—rappel ¢ la loi (formal legal
; n:ing by a magistrate for a petty offense), juges de proximité (adjunct
mmunity judges), composition pénale (a variant of plea bargaining
ori_-misdemeanors), and so on, which, on the pretext of bureaucratic
efficiency, establisha differential justice according to class and place of
ssidence. In sum, the penalization of precariousness creates new reali-
ies, and realities tailor-made to legitimize the extension of the preroga-
ives of the punitive state according to the principle of the self-fulfilling
p_:ophecy.
_ A brief illustration: by treating jostling in the school corridors, rude-
gss in the classroom, or playground ruckus not as matters of disci-
pline pertaining to pedagogical authority in the establishment but as
infractions of the law that must be tallied and centrally compiled via a
dedicated computer software (the Signa program) and systematically
reported to the local police or magistrates, and by assigning a “police
correspondent” (officier référent) to every secondary school (rather
than a psychologist, nurse, or social worker, who are direly lacking in
lower-class districts), the authorities have redefined ordinary school
troubles as matters of law and order and fabricated an epidemic of
“school violence,” even as surveys of students consistently show that
over go percent of them feel completely safe at school. With the help of
mass-media amplification, this “explosion” of “violence” serves in turn
to justify the “school-police partnership” that produced it in the first
place, and validates the enrollment of teaching staff in the declining
neighborhoods of the urban periphery in the police missions of surveil-
lance and punishment. Besides, the staging of “school violence™ allows
state managers to avoid confronting the professional devaluation and
bureaucratic dilemmas created within the educational sphere by the
near-universalization of access to secondary schooling, the growing
submission of the school system to the logic of competition, and the
imperatives of the “culture of results” imported from the corporate
world®
Finally, let us note for the benefit of readers who might be surprised
that a work on the penal state in America does not address the question
of the death penalty that this omission is deliberate.* It arises from the
conviction, acquired through historical and comparative observation,
that the capital sentence does not constitute a major cog in the contem-
porary economy of punishment in this country. To be sure, the spec-
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tacular resurgence of judicial executions after the quasi-abolitionist
interlude of 1966 to 1083 (during which the United States did away
with only fourteen convicts, and killed none between 1968 and 1976)
does partake on its own level of the ascent of punitive populism that
gradually seized the country after the mid-1970s as the social, urban,
and penal paolicies of the state were revamped with a view to anchoring
the diffusion of desocialized wage labor and containing the repercus-
sions of the crumbling of the black ghettos. And it is endowed with a
particular emotive charge that has led it to be commonly depicted as
the emblem of US judicial rigor or crueity, by its supporters as well as
its detractors, especially abroad—two scholars of judicial cultures at-
test that “over the past 25 years the death penalty has become one of
the main stumbling blocks in the dialogue between the two versions of
Western civilization, the Europeanand the North American.”®

Moreover, it is not by chance that the United States is the sole West-
ern democracy that not only routinely applies capital punishment, but
also the only one which, under the hold of a narrow legalism wedded
to unrestrained moral individualism and tenacious racial contempt, in-
flicts it upon minors, women, the mentally handicapped, and convicts
sentenced for nonviolent crimes,* in spite of the sacial biases and pro-
cedural failings that have been amply documented in its implementa-
tion. Yet, for all its symbolic salience, the death penalty remains struc-
turally marginal and functionally superfluous.

Indeed, although capital punishment figures in the penal code of 38
states and the federal government, only 13 of them applied it in 2002
and two-thirds of the 820 executions carried out since 1977 have taken
place in just five jurisdictions: Texas (with 289 judicial killings}, Vir-
ginia (87), Missouri (59}, Oklahoma (55), and Florida (54).** If tomor-
row the federal Supreme Court (the only instance empowered to pro-
nounce at the national level on the constitutionality of a penal sanction
whose application falls under the authority of the fifty members of the

*At the end of the 1990s, only 10 of 38 states that applied the death penalty excluded
the mentally handicapped from its field of application; sixteen authorized its use in the
case of minors {including seven that do not specify any minimum age). Roger Hood,
"Capital Punishment,” in The Handbook of Crime and Punishient, ed. Michael Tonry,
730-75 (New York: Oxford University Press, 1998}, )

**Thomas Bonezar and Tracy L. Snell, Capital Punislonent, 2002 (Washington: Bu-
reau of Justice Statistics, 2003). The number of judicial executions since 1977 passed
the goo mark in February of 2004. in 2003, the United States put to death 65 convicts,
compared to 64 in Vietnam, 108 in Iran, and 726 in China (according to the official
figure, which is vastly infarior to the estimates from the best scholars on the question,
which range from 10,000 to 15,000 per year if extrajudicial executions are included).
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Union and their legislatures) were to render the ultimate penalty un-
lawful or legally impracticable, as it did between 1972 and 1976 with
the Furman v. Georgia decision, such a measure would certainly ease
the psychological torture inflicted upon the 3,560 convicts currently
rotting on death row. And it would save the lives of the several dozens
of them whao are put to death every year by lethal injection or electro-
cution (over the past decade, the members of the Union have executed
hetween 31 and 98 convicts per year).

But legal or de facto abolition would diminish neither the immense
scape of the US carceral archipelago nor the tightening fnaterial and
symbolic hold that the penal apparatus exerts on the societal body. It
would change nothing about the fates of the other 2,262,700 adults
stacked in the country’s correctional establishments at the start of 2003
and the roughly 4,748,000 of their compatriots placed under criminal
justice supervision outside their walls at that time. It would leave un-
touched the prevalence of confinement and its extreme concentration
on the populations situated at the very bottom of the ethnic and CET—ISS
hierarchy, which ensures that one black American citizen in six is doing
or has done hard time and one in three is destined to serve a sentence
of imprisonment in the future® The practical disconnection bebween
hyperincarceration and capital punishment is amply demonstrateq by
the recent experience of California: the Golden State held 614 convicts
on death row among its 200,000 jail and prison inmates in 2002, but it
executed only one of them that year. Such a disjunction confirms that
the question of the implementation or extinction of capital punishment
in America pertains to the register of the debate on civic morals and
political philosophy more than to the sociology of the penal state.

*This figure is an estimate of the cumulative probability of being sentenced tFx at
least one year of imprisonment over the course of a lifetime, calculated on the basis of
the national rate of incarceration in a state or federal establishment for 2001. Thomas P
Bonczar, Prevalence of Imprisonment in the ULS. Population, 1974—20m (Washington:
Bureau of Justice Statistics, 2003}, 1and s.



I. POVERTY OF THE SOCIAL STATE

Any permanent, regular, administrative system whose aim would be to
provide for the needs of the poor will breed more miseries than it can
relieve, deprave the population it seeks to help and comfort, in time re-
duce the rich to no more than farmers of the poor, dry up the sources of
savings, stop the accumnulation of capital, curtail the growth of trade, sap
human activity and industry, and culminate by bringing about a violent
revalution in the State.

—ALEXIS DE TOCQUEVILLE, Mémoire sur le paupérisme, 1835

*Alexis de Tocqueville, Memoir onn Pauperism, introduced by Gertrude
Himmelfarb (Chicago: Ivan R. Dee Publishers, 1997), 37. My translation,
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The Criminalization of Poverty
in the Post-Civil Rights Era

In his lecture course on socialism, Emile Durkheim contends that the
state is “not an enormous ceercive power, but a vast and conscious
organization” capable “of an action at once unified and varied, supple
and extensive.”* Historical experience shows that these two aspects are
by no means incompatible, and that a state apparatus can very well be
both at the same time. Such is the case at the dawn of the twenty-first
century with the United States, where, notwithstanding the virulently
antistatist ambient discourse, public force understood in the strict sense
plays an increasingly decisive role in the patterning and conduct of
national life. :

Over the past three decades, that is, since the race riots that shook
the ghettos of its big cities and marked the closing of the Civil Rights
revolution, America has launched into a social and political experiment
without precedent or equivalent in the societies of the postwar West:
the gradual replacement of a (semi-) welfare state by a police and penal
state for which the criminalization of marginality and the punitive con-
tainment of dispossessed categories serve as social policy at the lower
end of the class and ethnic order. To be sure, this welfare state was, as
we shall note shortly, notably underdeveloped compared to its Euro-
pean counterparts. For a number of well-known historical reasons, the
sphere of citizenship is particularly constricted in the United States,
and the ability of subordinate categories to make themselves heard,
severely circumscribed.** Rather than of a welfare state, one should

*Emile Durkheim, Socialisi, ed. and intro. Alvin W. Gouldner, pref. Marcel Mauss
(New York: Collier, 1962}, 43. My translation. This neo-Hegelian conception is fur-
ther elaborated In a set of little-known papers on the state gathered in Textes, vol. 3,
Fonctions sociales et institutions, ed. Victor Karady (Paris: Editions de Minuit, 1975),
chap. 2, in which Durkheim argues that the modern state must increasingly orient its
action toward the legal regulation of societal life, thus joining through a normative
route with Max Weber's positive view of the pivotal place of the law in contemporary
political rule.

** Among these reasons, which are closely intertwined, figure the rigid ethnoracial
division inherited from the era of slavery, the “frontier” tradition and the pervasiveness
of moral individualism, the decentralization of the political and bureaucratic fields,
and the fierce suppression of unions fostered by the strong integration of the capital-
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speak here of a charitable state inasmuch as the programs aimed at
vulnerable populations have at all times been limited, fragmentary, and
isolated from other state activities, informed as they are by a moralistic
and moralizing conception of poverty as a product of the individual
failings of the poor.! The guiding principle of public action in this do-
main is not solidarity but conpassion; its goal is not to reinforce social
bonds, and still less to reduce inequalities, but at best to relieve the
most glaring destitution and to demonstrate society’s moral sympathy
for its deprived yet deserving members.

Moreover, the hypertrophied penal state that is bit by bit replacing
the rump social-welfare state at the bottom of the class structure—or
supplementing it according to a gendered division of labor—is itself
incomplete, incoherent, and often incompetent, so that it can fulfill
neither the unrealistic expectations that have given birth to it nor the
social functions that it has as its mission to shore up. And it is hard
to see how its development could go unchecked indefinitely, since in
the medium run it threatens to bankrupt the large states that lead
the pack in the frantic race to hyperincarceration, such as California,
New York, Texas, and Florida? Lastly, notwithstanding the thunder-
ing proclamations of politicians from all sides about the necessity to
“end the era of Big government”—the cheery chorus of Clinton’s State
of the Union address in 1996~ the US government continues to pro-
vide many kinds of guarantees and support to corporations as well
as to the middle and upper classes, starting, for example, with home-
ownership assistance: almost half of the $64 billion in fiscal deduc-
tions for mortgage interest payments and real estate taxes granted in
1994 by Washington (amounting to nearly three times the budget for
public housing) went to the 5 percent of American households earning
more than $100,000 that year; and 16 percent of that sum went to the
top 1 percent of taxpayers with incomes exceeding $200,000. Over
seven in ten families in the top 1 percent received mortgage subsidies
(averaging $8,457) as against fewer than 3 percent of the families below
the $30,000 mark {for a paltry $486 each).?® This fiscal subsidy of $64

billion to wealthy home owners dwarfed the national outlay for welfare
(s17 billion), food stamps ($25 million), and child nutrition assistance
($7.5 billicn).

It is the thesis of this book that the United States is groping its way

ist class as early as the end of the nineteenth century. For 2 comparative perspective,
see Gosta Esping-Andersen, The Tiree Worlds of Welfare Capitalisnt (Princeton, N.J.:
Princeton University Press, 1990); and Maurice Roche, Retlinking Citizenship: Wel-
Jare, Ideology, and Change in Modern Society (Cambridge: Polity, 1092).
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 toward a new kind of hybrid state, neither a “protector” state, in the
: Old World sense of the term, nor a “minimalist” and noninterventionist

state, conforming to the ideclogical tale spun by zealo‘Fs of the market.
Its social side and the benefits it dispenses are if.lcreiejasmgly s.ecured by
the privileged, especially through the “fiscalization .of Publ.m ﬁul‘nport
{for education, health insurance, and housing),* while its disciplinary
vocation is upheld mainly in its relation to the lower class and subor-
dinate ethnic categories. This centaur state, guided bY.a !ibeial.head
mounted upon an authoritarian body, applies the doctr%ne.of lals.sa:z—
faire et laissez passer” upstream, when it comes to social 1nfaquahtles
and the mechanisms that generate them (the free play of capital, dere-
liction of labor law and deregulation of employment, retraction or re-
moval of collective protections), but it turns out to be brutal]:,r pater.'—
nalistic and punitive downstream, when it comes to coping with their
sequences on a daily level.
Cc)'[Ilhi;l chapter provide: a preliminary sketch of the twofcfld shift tftat
has tipped the balance of the LIS bureaucratic field from its p'mtectwe
to its punitive pole when it comes to managing poor populations and
territories.* It argues that the downsizing of the social-welfare seFtor
of the state and the concurrent upsizing of its penal arm are function-
ally linked, forming, as it were, the two sides of the same coin o‘f state
restructuring in the nether regions of social and urban space in the
age of ascending neoliberalism. The gradual rolling back of the softlal
safety net commenced in the early 1970s as part of the backlas!n agam.st
the progressive movements of the previous decade‘and culmlnfxtec? in
1996 with the conversion of the right to “welfare” into the ob.hgatlon
of “worlfare,” designed to dramatize and enforce the work ethic at the
bottom of employment ladder. We shall show in the next chaptt?r that
the new punitive organization of welfare programs operates in 'th::
manner of a labor parale program designed to push its “beneﬁm‘anes
into the subpoverty jobs that have proliferated after the discarc‘lmg of
the Fordist-Keynesian compromise. The diffusing soclal insecurity and
escalating life disorders caused by the desocialization of wage laborand

°In Tire Hidden Welfare State: Tax Expenditures and Soc::at Policy in the United
States {Princeton, N.J.: Princeton University Press, 1997), Chrl‘stupher Howa.rd shows
that the social spending of the federal government is increa_smgly effected ina con-
cealed manner, by way of fiscal arrangements that systematically favor busmes's and
wealthier households and effectively bypass the poor. In 1995, tax a.xpendltures
with social welfare objectives (such as deductions for home mortgrlige {nterest and
employer-provided pensions) exceeded %450 billion, more than ten tl.l’l'lES the budget
for AFDE and food stamps put together. Nine-tenths of these exp_endltl.fres benefited
the middle and upper classes (compared with two-thirds for official social spending).
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the correlative curtailment of social protection, in turn, were curbed by
the.stupendous expansion of the penal apparatus that has propelled the
United States to the rank of world leader in incarceration. This abrupt

ralling out of the penal state will be mapped out in detail in the second
part of the book.

Some Distinctive Properties of the American State

To grasp the nature and means of this political mutation, it is indispens-
able first to identify the distinctive structural and functional properties
of what political scientist Alan Wolfe nicely calls America’s “franchise
state.” Here I will briefly emphasize five.

1. A “society without a state,” a society against the state

The first distinctive trait of the state in America has to do with the
representation it is given in the national doxa. Just as France has, untii
‘recently, thought of itself as a “nation without immigrants,” even as its
industrial, urban, and cultural history has been decisively stamped by
the influx of foreign populations since the end of the nineteenth cen-
tur}.r, the reigning civic ideology of the United States has it that it is a
society without a state.”s
From the Pilgrim fathers to the Bush dynasty, Americans have always
viewed themselves as an autonomous people fundamentally rebellious
to any suprasocial authority—save for that of God. This is attested by
the many articles in the Constitution that disperse and curb public
powers, regarded ex hypothesi as potentially tyrannical, and the ven-
omous antistatism of the national political culture. The 1996 campaign
for the presidential nomination offered a translucent illustration of this
§treak: all the candidates claimed that they wanted to “clean up Wash-
ington” and the federal government was characteristically presented
asa foreign force, if not as the enemy of the people, by those who were
1Fs ver.y servants. During the zoo00 campaign, Albert Gore Jr,, the sit-
ting vice president for eight years, insisted on locating his campaign
heac}quarters in Tennessee in order to stage his alleged closeness to
the “people” and distance from “government elites,” even though, as
t%le son of a senator, he had spent his entire life and career in the c,or-
ridors of power in Washington. Another indicator: Americans were
likelier to blame the federal government (79 percent), and then “Ameri-
can workers themselves” (75 percent) and their fast-flagging unions

THE CRIMINALIZATION OF POVERTY 45

éz percent), than they were Wall Street (50 percent) for the massive
estruction of jobs that marked the beginning of the 1990s’

 Bureaucratic fragmentation and dysfunctions

'_ The American state is a decentralized network of loosely coordinated
agencies whose powers are limited by the very fragmentation of the

pureaucratic field and the disproportionate power the latter grants to
local authorities. The sharing of budgetary responsibilities and attribu-
tions among the various levels of government (federal, state, county,
and municipal) is a source of constant dissension and distortion. The
result is that there is often an abyss between the policies promulgated
“on paper” in Washington and in state legislatures and the services
actually delivered on the ground by street-level bureaucracies.’

The related absence of a tradition of public service and of stable
channels for the recruitment and oversight of civil servants, especially
in higher offices, means that the administrative apparatus is directly
subjected to the forces of money, on the one hand, and to the brute de-
mands of “electoral patrimonialism,” on the other. Thence the bureau-
cratic incoherence and ineptitude that often preside over the design
and implementation of national and local policies? It also helps ac-
count for the extreme porosity of the public-private divide: according
to a century-old tradition, updated by the “War on poverty” during the
1960s, a large share of social programs aimed at the lower class (such
as the “Head Start” preschool plan or support for orphans and child
protective services) is subcontracted to private and nonprofit agencies,
which distribute and administer them in the name of the national col-
lectivity. The historically entrenched pattern of reliance on the com-
mercial and third sectors for carrying out many welfare duties of the
state has created a vast and intricate mesh of organizations and interest
groups “dedicated to preserving the private tilt of US social policy,"*
which further complicates the landscape of large-scale public provision
and creates an institutional terrain very propitious to efforts at further
privatization of its activities.

3. A dual state, or the great institutional-cum-ideological bifurcation

Since the foundational era of the New Deal, the social action of the
US state has been split into two hermetically sealed dornains that are
sharply distinguished by the composition and political weight of their
respective “clienteles” as well as by their ideological charge” The first
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strand, under the heading of “social insurance,” is responsible for the
collective management of the life-risks of wage earners—unemploy-
ment, sickness, and retirement. In principle, everyone with a stable job is
entitled to participate in these programs and enjoys benefits construed
as the just counterpart to their contributions (but we shall see shortly
that this principle is in practice routinely violated in the lower tiers of
the job market). The second plank, designated by the loathsome idiom
of “welfare,"* concerns only assistance to dependent and distressed
individuals and households. Its recipients are submitted to draconian
conditions (of income, assets, marital and familial status, residence,
etc.) and are placed under a harsh tutelage that clearly demarcates them
from the rest of society and effectively makes them second-class citi-
zens, on grounds that the support they receive is granted without an
offsetting contribution on their part, and thus threatens to undermine
their “work ethic.”

Historically, the main beneficiaries of the “social insurance” side of
the US social state, such as the Social Security retirement fund, have
been men (as full-time workers and heads of households), whites (who
have long cornered the lion's share of stable jobs in the industrial and
service sectors), and the families of the labor aristocracy and the middle
and upper classes. Although public assistance programs such as Aid to
Families with Dependent Children {AFDC, income and in-kind grants
to destitute single mothers with young children) reach a broad public
that s majority white—more than one American household in four was
on the “welfare” rolls at some point during the 1980s%—in the popular
imagination their clientele is essentially made up of urban minorities
and dissolute women living off the nation in the manner of social para-
sites,

4. A residual welfare state

The American state is the prototype of the “residual welfare state”'*
to the extent that it offers support only in response to the cumulative
failures of the labor market and the family, by intervening on a case-by-
case basis through programs strictly reserved for vulnerable categories
that are deemed "worthy™: ex-workers temporarily pushed out of the
wage-labor market, the handicapped and severely disabled, and, subject
tovarying restrictive conditions, destitute mothers of young children.'
Its official clientele is thus composed of “dependents” from working-
class backgrounds, low-pay workers, the unemployed, and families of
color, who have no influence upon the political system and, by the same
token, no means of protecting their meager prerogatives.

“The United States thus presents the paradox of a nati.on that vener-
tes children but has no family support or education pohcy,.so ::hat one
- ¢hild in four (one black child in two) lives under tkte official Poverty
ine"”; a country that spends vastly more than any of its corfl[?etltors on
healthcare as a percentage of its GDP, yet leaves some 45 million people
(including 12 million children) without medical coverage at any cne
‘time; a society that sacralizes work, yet has no national framework for
training or supporting employment worthy of the name. All bec'ause
#ctate charity” has for its primary objective bolstering the mecham'srns
' of the market and especially imposing the tough discipline of deskilled

wage labor upon marginal populations.'®

5. A racial state

Finally, the United States sports the highly distinctive properFy of being
endowed with a racial sfate in the sense that, much like Nazi Germany
and South Africa until the abolition of apartheid, the structure and
functioning of the bureaucratic field are thoroughly traversed by tbe
imperious necessity of expressing and preserving the %mpassable soc;nal
and symbolic border between “whites” and “blacks,” incubated d'un?g
the age of slavery and subsequently perpetuated by the segn‘agatmn%st
system of the agrarian South and the ghetto of the Northern industrial
metropolis.* The pervasiveness and potency of this denegate.d .form of
ethnicity called “race” as a principle of social vision and div15101.1 t.hat
effaces, ideologically and practically, the insuperable contradiction
between the democratic ideal founded on the doctrine of the natural

*We return, in the third part of this book (chapter 6), to the historical sequence
of "peculiar institutions” that, since chattel slavery, have kept blacks in a rr.mrgmal
and dependent position and there discover that the task of defining, c‘ontammg. and
controlling the casualized fractions of the African-American proletariat now befalls
i t to the prison.

" '[;':1;: theoreli?ical and empirical relevance of the parallelism between the Unitfz'd
States, Nazi Germany, and South Africa, which might shock gentle souls raised‘ in
the Tocquevillian tradition, is immediately evident upon reading Micha:e[ Burleigh
and Wolfgang Wipperman, Tie Racial State: Germany 19331945 (Cambridge: Cam-
bridge University Press, 1901); Gearge M. Fredrickson, Wite Sttprer;racy:'A Qaiarpara—
tive Study in American and Soutlt African History (Oxford: Oxford Untver53ty Press,
1981); and Joel Williamson, The Crucible of Race (New York: Oxford Unfversny ITress,
1986), In this perspective, the trajectory and operation of the US Leviathan dlffer.'s
sharply from the modal path of the Western bureaucratic state, contrary to th? thesis
" advanced by Goldberg that makes the modern state and race coeval and virtually
coextensive with each other. David Theo Goldberg, The Racial State (Malden, Mass.:

Blackwell, zoo2).
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rights of the individual and the persistence of a caste regime, is essen-
tial to understanding the initial atrophy and accelerating decay of the
American social state in the recent period on the one hand, and the
stupefying ease and speed with which the penal state arose on its ruins
on the other.

Indeed, the originary caesura of the national social space into two
communities perceived as congenitally disjeint and inherently unequal,
between which the other components of the US ethnic mosaic are in-
serted (Latinos, Asians, and Native Americans, according to the official
taxonomy), overdetermines the design and implementation of public
policy in ail domains. The white-black cleavage infects the national po-
litical culture and distorts the electoral and legislative game at the local
as well as the federal level, from campaign fund-raising to the drawing
of districts, the rhetoric of candidates for office, the formation of legis-
lative factions and alliances, to the manufacturing of legislation.”” From
its origins, this rigid partition has also thwarted the unification and
organization of the working class. Together with the strong integration
of the capitalist class at the onset of industrialization, it accounts for
the absence of union mobilization of an oppositional kind and, by the
same token, for the feeble political oversight of the markets for labor,
capital, and public goods.™

Lastly, through the intercession of regional cleavages, racial division
anchors the teratological development of a welfare state split into two
blocs, one turned toward whites and the middle and upper classes,
the other aimed at hlacks and the unskilled working class during the
foundational era of the New Deal no less than during the expansionary
period of the 1960s; and it underpins the tilting, over the ensuing two
decades, from the assistantial to the penal management of poverty, mis-
perceived as a problem affecting blacks first and foremost.* The ethnic
division of the proletariat and the structural dualism of the semiwelfare

state contribute to perpetuating the racialization of politics, which in
turn feeds the retreat from civic participation, facilitating the strangle-
hold of corporations and wealthy funders on the electoral system.

Rolling Back the Charitable State

These distinctive characteristics explain why, although social inequality
and economic insecurity increased sharply during the closing three
decades of the twentieth century® the American charitable state has
steadfastly reduced its perimeter of operation and squeezed its modest
budgets so as to allow for the explosive increase in military spending

' able 1. Decrease in welfare payments to poor single mothers (AFDC)*, 1975-95

1970 1975 1980 1985 1990 1995

current dollars 221 264 350 399 432 435
Conslant dollars 221 150 165 144 128 119
Change 100 86 75 65 58 49.8

+ Median payment for a family of four

sounce: Committee on Ways and Means, 1S Mouse of Representatives, 1996 Gireen
Book (Washington, D.C. U.S. Government Printing Office, 1997), 443~-45, 449.

and the extensive redistribution of income from wage earners toward
firms and the affluent fractions of the upper class. So much so that the
“\War on poverty” has given way to a simile war against the poor, made
into the scapegoats of all the major ills of the country* and now sum-
moned to care for themselves lest they be hit by a volley of punitive
and humiliating measures intended, if not to put them b.ac}c (?nto th.e
narrow path of precarious employment, then at least to minimize their
social demands and thus their fiscal burden. )
Impaired by the administrative and ideological split betwat.an w'el—
fare” and “social insurance,” stigmatized by their close association with
the demands of the black political movement, and tarnished by the
notorious inefficiency of the agencies responsible for implementi.ng
them, programs targeted at the poor were the first victims of the socio-
political reaction that carried Reagan to power in 1980 and then fos-
tered the success of Clinton’s “New Democrats.”* Although the cost of
AEDC never reached 1 percent of the federal budget, every gove‘rnment
since Jimmy Carter has promoted its reduction as a top priority. And
they have very largely succeeded at the level of recipients (s‘?e table 1}:
in 1970, the median AFDC payment for a family of four without any
other source of income was $2.21 per month; in 1990, this sum reached
$432 in current dollars, or $128 adjusting for inflation, corresponding
to a net decline in purchasing power of 42 percent. By 1995, on the eve
of its elimination, the AFDC package came to a paltry $435, or $110 In
1970 dollars, representing a real drop of more than one-half, .
Moreover, these nationwide statistics conceal sharp regional dispari-
ties (see table 2). Social assistance was always significantly higher in
the urban and industrial Midwest and Northeast, the historic cradle of
both the working class and the black ghetto, than in the §outh, where
poverty is more prevalent still and the social safety net virtually non-
existent. ‘Thus, in 1996 the maximum monthly allowance for a family
of three came to $577 in New York and %565 in Boston, as against a
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Table 2. Maximum AFDC payment far a family of three in selected states, 1970-g96*

% change in
real value,
1970 1980 1990 1996 1970-95
New York (City) 279 394 577 577 -48
Michigan (Detroit) 219 435 516 459 ~48
Pennsylvania 265 332 421 4321 -60
Minois 2332 288 367 377 -59
Texas 148 116 184 188 ~68
Mississippi 56 96 1320 120 -46

*In dollars per month

source: Committee on Ways and Means, U.S. House of Representatives, 1096 Green
Book (Washington, D.C.: US Governtent Printing Office, 1997), 458, 861, 921.

mere $120 in Mississippi, $185 in Albert Gore’s Tennessee, and $188 in
George W. Bush’s Texas. But the decline in real terms was catastrophic
everywhere, ranging from one-halfin Michigan to two-thirds in Texas.
In 1970, the aArpc package covered a national average of 84 percent of
the “minirnal needs” officially entitling one to public assistance; by 1996,
this figure had fallen to 68 percent; in Texas, this ratio had plummeted
to 25 percent (compared to 75 percent a quarter-century earlier).

Yet impoverished families must first succeed in receiving the meager
assistarice to which they are legaily entitled. The second technique for
shrinking the charitable state is not budgetary but administrative: it
consists in multiplying the bureaucratic obstacles and requirements
imposed on applicants with the aim of discouraging them or striking
them off the recipient rolls (be it only temporarily). Under the cover
of ferreting out abuses and turning up the heat on “welfare cheats,”
public aid offices have multiplied forms to be filled out, the number of
documents to be supplied, the frequency of checks, and the criteria for
periodically reviewing files, Between 1972 and 1984, the number of “ad-
ministrative denials” on “pracedural grounds” increased by almost one
million, two-thirds of them directed against families who were’ fully
within their rights> This practice of bureaucratic harassment has even
acquired a name well known among specialists, “churning,” and it has
given rise to elaborate statistics tracking the number of eligible claim-
ants on assistance whose demands were unduly rejected for each pro-
gram category. Thus, whereas 81 percent of poor children were covered
by AFDC in 1973, over 40 percent did not receive the financial aid to

which they were entitled fifteen years later. In 1906, at welfare’s burial,

're;f;:r:ﬁy there remains the third and most brutal technique, which con-
g »

' i.sts of simply eliminating public aid programs, on grounds that their
i

‘reci

it was estimated that every other poor household in America did not
1

benefits for which it was eligible.

ients must be snatched from their culpable torpor by the: svting of
P ity. To hear the chief ideologues of American sociopolitical re-
ne;zsj té’!‘harles Murray, Lawrence Mead, and Daniel Patrick _Moym-
i(:m, tl"le pathological "dependency” of the poor stems. from their moral
dereliction. Absent an urgent and muscular i1:tervent10n by tk}e stal’;e tc:
check it, the growth of “nonworking pove.rty f';hrer?iens to bring a fO;I
nothing less than “the end of Western civilization.”™* At the start of the

*1g90s, several formerly industrial states with high unemployment and

urban poverty rates, such as Pennsylvania, QMU, Illingis, alr;d f}l\liilllc‘:iht;k
gan, unilaterally put an end to General Ass1srtanc.e, a 'loc.a y - e
program of last resort for the indigent— m.'errught m. Michigan, . er:}
brief transition period in Pennsylvania. This resulted in the dumping o
one million aid recipients nationwide.

In ‘1991, Republican John Engler became governor of th.e predaminantly Den'm-
cratic state of Michigan by running on an aggressive ar‘xtlwelfare platform. He lI‘fil*
mediately ordered that the Department of Social-Serwces be renamed the Fagm y
Independence Agency and afoc retitled the Family Independence Prog;am‘ VT
though expenditures for General Assistance had already plunged from 3342 ;m
lion in 1985 to $217 million, Engler invoked the need to balance t.he itate budget
and to prevent the formation of a permanent ciass of “able-bodied scro‘ung'ers
to slash that budget to a meager $37 million in 1992, befare aerptIY 'Fermlr?atlng
the program in1993.%* By contrast, that year Michigan spent %1.32 bilfion :to mcs;]r-
cerate 44,000 convicts, and each prisaner was estimated to cost eleven times the
ance given to a welfare recipient.
zM'El’r}.:leg essgg::ssiongof General Assistance instantly cut from all as'sisFance son'l:e
82,000 adults{raceiving an average of $226 a manth), ha‘.lf ofthem mdlgerjt blac [s
living in the collapsing city of Detroit. Some 7,700 rec:p}ent:i \.:vere then dlscree;t y
transferred to a newly created program called State Family Assistance anc.i another
4,500 to State Disability Assistance, while others fought to try"and gain acc.essi
to other governmental support, forced to play a cruel game (?f WE[F'are mus:c?
chairs” to subsist. So-called “dependency” receded but hardship r‘er'nalned largely
untouched, with 34 percent of African Americans in the sta:te‘llwng under thﬁ
official poverty line three years later.* Engler then parlayed hlS.ImagE as zftcnfg
“reformer” (i.e., cutter) of public aid into reelection and an acclaimed noml.na‘non
on President Clinton’s bipartisan advisory panel on welfare reform. He joined
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governor Tommy Thompéon of Wisconsin as a national champion in the political
crusade to dismantle welfare,

Outon the West Coast, Los Angeles County combined all three major strategies
for downsizing the welfare state in response to booming need and rising pub-
lic expenditures: cutting the value of aid packages, springing new administrative
hurdles to ration services, and eliminating programs. In the 1980, quality control
campaigns, the punctilious micromanagement of cases, and the consolidation of
offices across neighborhoods combined to produce rising rates of bureaucratic
disentitlement. In 1993, the County deleted General Assistance, and by 1997 all
remaining programs had been rolled up under workfare (called CalWorks) with
reduced payments and strict time limits, producing a new “local regulatory”
apparatus for the management of disruptive poverty, wedding “the convolution
of Franz Kafka with the misery of Charles Dickens."*

The downsizing of America's charitable state has proceeded across
a broad front and has not spared the privileged domain of social pro-
tection. In 1975, the unemployment insurance scheme established by
the Social Security Act of 1035 covered 76 percent of wage earners who
lost their jobs. By 1980 that figure had fallen to one in two due to state-
mandated administrative restrictions and the proliferation of “contin-
gent” jobs; and in 1995 it approached one worker in three. While cover-
age shrank, for twenty years the real average value of unemployment
benefits stagnated at $185 per week (in constant dollars of 1995), dis-
bursed for a meager fifteen weeks, giving most jobless people “on the
dole” incomes putting them far below the poverty line?®
The same trend applies to occupational disability, for which the rate -
of coverage dropped from 7.1 workers per thousand in 1975 to 4.5 per
thousand in 1991. Likewise for housing: in 1991, according to official
figures, one in three American families was “housing poor,” that is, un-
able to cover both basic needs and housing costs, while the homeless
population numbered between 600,000 and 4 million. Meanwhile, the
federal budget for social housing plummeted from $32 billion in 1978
to less than $10 billion a decade later in current dollars, ammi’nting
to a cut of 8o percent in real dollars* At the same time, Washington
eliminated funding for general revenue sharing, local public works, and
urban development grants, as well as drastically pared most programs
aimed at reintegrating the unemployed. When the Comprehensive
Education and Training Act (CETA) program was terminated in 1984,
over 400,000 public jobs for unskilled people disappeared. In 1975, the
federal government devoted $3 billion to providing job training to 1.1
million poor Americans; by 1996, this figure had fallen to $800 million

. constant dollars), barely enough to cover 329,000 trainees.‘ Mean—
i ¢, budgets allocated to financing “summer jobs” for underprm}eged
':";!(ljzti\ we;ze cut by one-third and the number of their beneficiaries by
| Onlgulgailtf'is at the municipal level that the concerted attack on urban
" and social policy was most ferocious. Using .the plietext of the ﬁsciai
! erisis triggered by the exodus of white famlhes,.n?lddle—cla'ss rev'o. ts
against taxation, and the drying up of federal §ub51d1es, American t.:lt.les
sacrificed public services essential to poor neighborhoods and thleu' in-
| habitants—housing, sanitation, transportation, and ﬁrt.a protection, as
well as social assistance, health, and education. They.dlverted a gm‘;
ing share of public monies toward the support of private commerci y
and residential projects that promised to attratft the new sler\uce-l?ase
corporations and the affluent classes™ This shift was }l.lstLﬁEd by invo-
cation of the alleged efficiency of market mechanisms in F}}e allocation
of city resources and federal funds. And it was grea.tly fac‘lhtatad by the
rigid racial segregation of the American metr(?pohs, which sapped the
collective capacity of poor residents by fracturing then.n along the colqr
line. A single example suffices to indicate the devastating e‘fffacts of this
turnaround: while the costs and profits of free-market medicine soafed,
in Chicago the number of community hospitals (i.e. those acc'esmble
to peaple without private medical coverage) slumped frr.:m .90 in 1972
to 67 in 1981 to 42 in 1991. By that year, outside of the dilapidated Elf‘ld
overcrowded Cook County Hospital, no health centf:r in Fhe entire
city provided prenatal support to mothers without private insurance.
In 1990, the director of Chicage's hospitals announced th-it the public
health systern was a “non-system on the brink ofhcollapse, funda‘qen—
tally incapable of fulfilling its mandate. That th{s .deciaratmn elicited
no response from city and state officials and administrators spealfs vol-
umes about the indifference with which the rights and wei]—bem'g.of
the urban poar are regarded® The fact that the dispossessed‘famﬂles
of Chicago are disproportionately black and Latino gflzor'n I\{Ie:'x{c‘am and
Puerto Rican parentage) is key to explaining their civic invisibility.
'The consequences of the withdrawal of the charitable s'tate are m?t
hard to guess. At the end of 1994, despite two years.of solid economic
growth, the Census Bureau announced that the oﬂi‘m?l number of poor
people in the United States had surpassed forty million, or 15 percent
of the country’s population—the highest rate in a decade.. In total, one
white family in ten and one African-American household in three lived
below the federal “poverty line.” This figure conceals the depth and
intensity of their dereliction inasmuch as this thre:shold, calculated acc—l
cording to an arbitrary bureaucratic formula dating from 1963 (base
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g:tfa:lndy COnS!.lI"l‘lpt!Qn data from 1955), does not take into account the
ual cost of living and the changing mix of essential goods, and it has -
been drawn ever lower over the years: in 1965 the poverty Ii;le stood o
about one-half of the national median family income; thirty yearzcl)at::

it did not reach one-third.* Comparative analysis reveals that, despi
fmtably lower official unemployment rate, “poverty in the Uni,ted?tlte .
is notionly more widespread and more persistent, but also more s
than 1.n the countries of continental Europe.”® In 1991, 14 pe CSEVEI'E
}.\merl‘can households received less than 40 percent of t,he nl-:ec];i ik
tional income, as against 6 percent in Fraficeand 3 percentin Geranr-llana—
Th-ese gaps were considerably more pronounced among families wnt)l;
children (18 percent in the United States versus 5 percent in Fra 1
and 3 percent for its neighbor across the Rhine), not to mention s'r nlﬂe
parent families (45 percent in the United States, 11 percent in Prmf .
and 13 percent in Germany). This is hardly surprising when the r?-l’ i
)r::;:'lr:ou;ly wagz is set so low that an employee working ﬁJlI—tillrnué
-round earned $700 per month in 1995, putti i
below the poverty line for 2 household of %ﬂ;feczin?ilt;npiil?: :ZI::
::;;;ulatEd- to Eall well bglcw that wage rate in order to avoid creating
m dl;‘.lCEI‘lthES' to worl:* the maximum AFDC cash payment in the
L‘E:Char:i st:;:e in 1994 came barely to 38 percent of the poverty line and
ed only 69 percent when combined with the value of food st
and gther in-kind suppaort. e
ur'eIile dcrlzgr:ii:artlzfl of employmenjc cc'mditions, shortening of job ten-
e {jg wgrkin ed wages, and shrinking of collective protections for
fhe U workdr ;;m ass‘o;rer the past guarter—century have been brought
ooutend aces S]safrfue by a surge in precarious wage worlk. The num-
ers oF : aff and day laborers, “guest” workers (brought in
. Edl.llg state-sponsored programs of seasonal importation of agricul-
Selr.‘v . s?ﬁgiis from Me'xico or the Caribbean, for instance), office- or
e Stzlr:; I::n_pe:;'a:l.lllllf'g as subcn.ntl"actors, compulsory part-timers,
and cus : ired th ough specialized “temp” agencies have all in-
much more quickly than other occupational categories since

tiuan;' l;vears;:y Ug sc?cia] scientists have called for an overhaul of this flawed defini
overty, finding it in turn outdated, unreli i .
: iable, and invalid. L
on Income and Family Assi i ] ety oo
y Assistance of the National Research C i i
on ncor 7 . ouncil officially recom-
andn:.l < 11!:(1 r;varln;:lir.lg, but to n]n avail. For a provocative discussion of the th);oretical
ogical issues involved in designing a multidi i
cal iss tidimensional ind
understood as civic (in)capaci it ot Lt
pacity sensitive to historical and i iati
e ‘ comparative variations and
to capture the depth of deprivation and the effects of state transfers, see Dmlr-;d

B y uR inki B e i 1 i
, " »
rad et h[n: K1n ”k' 5(!(: GIOEIC BI waaSUremeﬂt Of POVert}’, SGC!ﬂI RJ’ ces 81, no. 3

mid-197os—-with temporary help leading the pack at a yearly clip
percent. Today one in three Anericans in the labor force is a noi-
}aﬁa’ard wage earier: such insecure work must clearly be understood

of subemployment solidly rooted in the new socio-

a perenniai form
onomic landscape of the country and destined to grow.”

Drawing on field observations and in-depth interviews with the directors and

staff of temp agencies, Robert Parker has deciphered the process of normafiza-

- tion of precarious wage jabor In the United States recorded by longitudinal aggregate

: datathrougha detailed anatomy of the temporary employment sectar. His study
goes by the revealing title of “Flesh Peddlers and Warm Bodies."™¢ This sector of
:the employment market has been hooming: its turnover went from $547 million
in1g70 to $3.1 billion in 1980 to $16.8 billion twelve years later, while the num-
ber of temporary employees increased tenfold to reach 1.5 million in 1993. Thus,
the country’s largest employer is no longer General Mators (the world's largest

|- company in terms of revenue) but Manpower Incorporated, a multinational temp

agency that hires out the services of 500,000 people in 34 countries and whose
1,400 outlets saw revenues grow by an average of 7 percent peryear in the 1980s.
Nowadays “normalized” insecurity can be found throughout the US ecanomy: in
the major corporations of the leading sectors like finance and real estate, in insur-
ance and hospitals, agriculture and computers, nuclear powerand office cleaning,
not to mention retail trade, transportation, universities (one-half of the teaching
staff in higher education waork part-time or on temporary contracts), and even at
the heart of public bureaucracies.”

The expansion of contingent employment s not a cyclical or conjunctural
phenomenon linked to the adaptation of firms to a context of crisis, since it can
be observed during periods of recovery as well as in recessions. Far from being
the product of an impersonal process, inexorahly connected to technological
changes, business mergers, and the internationalization of economic competi-
tion, as the dominant media and the political vision would have it, itis the result
of a new employer strategy of externalization of the workforce and its costs—a Strategy
encouraged by public authorities and pawerfully reinforced by the active mar-
keting of temporary employment agencies. |tsimpulse comes neither from global
competition nor the labor market but mainly from domestic supply.>® The busi-
ness restructuring of the 19805 and early 19905 was airned above all at the maxi-
murn “flexibilization” of the workforce by compressing the unit cost of laborand

eliminating workers' rights in order to give (back) to firms fuller control over the

parameters of employment, henceforth treated as “adjustment variables” in the

quest for short-term financial returns, American corparations have thus consis-

tently used the threat of layoffs, rather than improved wages and benefits, as a
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means of motivating their increasingly insecure workforce and extracting labor
concessions,*

Not surprisingly, the casualization of jobs affects first and foremost women,
the youngest and oldest workers, and finally unskilled blacks and Latinos living
in the Inner cities, for whom it has translated into an unprecedented social re-
Bression: a draconian cut in incomes and decline in fiving standards (a temporary
worker typically earns around one-third of the wages of a permanent employee),
a reduction of social and medical coverage to a bare minimum (when they still
exist), a severe narrowing of the temporal and occupational horizon, a fraying of
social relations at work, the deskilling of jabs, and an almost total loss of contral
over one’s activity. By fragmenting the workforce, the institutionalization of job
insecurity also thwarts traditional forms of collective action and thus serves as a
battering ram to further assault the social benefits of workers who are still pro-
tected.” This means that insecurity eventually promises to seriously affect not
only temporary employees but all wage earners, including the middle managers
who currently defend it and are implementing it with zeal.

The United States boasts an official unemployment rate markedly lower than
those of the major European countries: in July 1996, as Congress voted to delete
welfare, itstood at 5.4 percent, half the average for the continent. But this artifice
of social accounting—the US Labor Department uses one of the most restrictive
definitions of unemployment, regarding any job-seeker whoworked a single hour
or mare in the course of the previous month as “employed” and overlooking
jobless workers deemed “discouraged”*—cannot conceal the fact that, over the
past fifteen years, three out of four Americans experienced or were directly touched by the
social ignominy of layoffs: 20 percent personally lost a permanent job, 14 percent
saw this fate strike a member of their household, and 38 percent a parent, friend,
or neighbor. Moreover, 14 percent changed jobs for fear that their post might get
eliminated. The result is that fully one-half of Americans worry that unemploy-
ment will befall them, and 37 percent feel that thelr job situation is insecure. How
could they not when 3.4 million employees were [aid off in 1994 alone, amid the
return of prosperity, as against 2.6 million during the recession of 10822 And while
working-class families remain the main victims of ongoing economic restructur-

ing, itis among the middle classes that the anxiety-—and shame—over downward
mobility reaches its apex,

*Thus, in Gctober 1993, the Bureau of Labor Statistics estimated that the effective
number of jobless Americans ta be 17 million, whereas the official unemployment
rate published by the Labor Department (based on the computations of the self-same
Bureau of Labor Statistics} came to only 8.8 million. Massimo Calabresi, “lobs in an
Age of Insecurity,” Time Magazine, 22 November 1993.

During the 1980s and 1990s, mass layoffs became a privilegtifl instru-

_ .t for the short-term financial management of US f}rms, . so that
o ountry’s middle and managerial classes made the bitter discovery
SEE;oCb insecurity during a period of sturdy growth.‘The return of eco-
~nomic prosperity to the United States was thus built on a spectacular
gegradation of the terms and conditions of employment: between 1980
and 1995, 41 percent of “downsized” employees were not covereci~1 bg
" unemployment insurance and two-thirds of those who managed to fin
" new work had to accept a position with lower wages. In 1996, 82 per-
cent of Americans said that they were prepared to worlf longer hours to
' gave their jobs; 71 percent would consent to fewer ho::days, 53 percen;
" to reduced benefits, and 44 percent to a cut in pay. The. absenc‘e o
collective action in the face of stock-market-driven layoffs is explained
by the congenital weakness of unions, the lock that corporate finan-
. ciers have placed on the electoral system, and the power of the ethcis
of meritocratic individualism, according to which each wage earner is
responsible for his or her own fate. ‘ '

Failing a language that could gather the dispersed fragrnents oi:' per-
sonal experienées into a meaningful collective configuration, the diffuse
frustration and anxiety generated by the disorganization of the estab-
lished reproduction strategies of the American middle classes have
been redirected against the state, on the one side, WhiC%‘l was accused
of weighing on the social body like a yoke as stifling as i,t is useless, and,
on the other, against categories held to be “undeserving,” or suspecte'd of
benefiting from programs of affirmative action, henceforth perceived
as handouts violating the very principle of equity they claim to advance.
The former tendency expressed itself in the pseudo-populist' tone‘ of-
electoral campaigns during the closing decade of the century, in Whl?h
politicians near-unanimously directed a denunciatory and revanchl?t
discourse against Washington’s technocrats and other bureaucrat%c
“elites” —of which they are typically full-fledged members—an'd p"ubhc
services—whose personnel and budgets they promised to “tl'im.. The
second tendency is evident in the fact that 62 percent of A_[rlerlC.ﬂnS
are opposed to affirmative action for blacks and 66 percent‘ are against
affirmative action for women, even in those cases where it is proven
that those helped were targets of discrimination, while two Americans
in three wish to curtail immigration, even as 55 percent concede that
immigrants take jobs nationals do not want (preciselxbec.ause they are
overexploitative).** This is the logic according to Whl.Ch u} 1996,'c0n—
firming its historic role as the nation’s bellwether, California abolished
the promotion of “minorities” in higher education and excluded so-

THE CRIMINALIZATION OF POVERTY 57



58 CTHAPTER TWO

called illegal immigrants from all public services
hospitals, . ’

Whence, finally, the national hysteri
‘ ) g ysteria around the “
fare” that led to the public aid “reform” st

the right to assistance and instituted forced deskilled wage labor as the

§
ole means of support on the pretext of setting the indigent back ontg.

tbl;e i'oad to “independence.” Sacrificing the poor—and especially the
: a’c < il1.J1rban subproletariat, incarnation and scapegoat of all the coun,
Iy's s.—to exorcise the worries of the middle and working clas

over their future is once again to ask on
of the "American dream” to suffer for their alleged alterity so that, in

spite of everything, the countr : .
’ y may uphold its faith i .
myth of prosperity available to all. ith in the nationa]

Rolling Out the Penal State

E[Cc;w ;lo stem t'he mounting tide of dispossessed families, street dere-
ds, ienated )ol?Iess youth, and the despair and violence that intens;
zr; I'c;ct(t:imulate in the neighborhoods of relegation of the big cities?
all three levels of the bureaucratic field, county, state, and federal
t'he-Amencan authorities have responded to the rise of u;ban disloca-’
tlo.ns—-for which, paradoxically, they are largely responsible—by devel
oping their penal functions to the point of hypertrophy. As th); $ w'?ai
s'afety net of the charitable state unraveled, the dragnzlt of the cl)lcrii-
tt;re state was called upon t’o replace it. Its disciplinary mesh was ]?lung
i roughout the net.her regions of US social space so as to contain the
‘ ;s;r;a;fr a;d alt}irm:d spawned 'by the intensification of social insecurity
e tg ity, A causal chafn and functional interlock was thus set
lfrno ion, whereby economic deregulation required and begat social
;ve dre retrenchment, and the gradual makeover of welfare into worlk-
are, in turn, called for and fed the expansion of the penal appar;atus
The deployment of this state policy of criminalization of the'cons'e-
quenc.?s of state-sponsored poverty operates according to two mai
modalltie's. The first and least visible one—except to those directiTl ‘:2
fected b?r Wt—consists in reorganizing sacial services into an insbun};e t
of suf"vetllance and control of the categories indocile to the new ecn
nomic and moral order. Witness the wave of reforms adopted betw -
1988 and 1995 in the wake of the Family Support Act by some thi&rl
dozen states that have restricted access to public aid and};nade it co?f

including schoolg ahd

wel:
: £ of 1996, which we shall anajy,.
In some detail in the next chapter. Hypocritically entitled the "Persoiz;j

Responsibility and Work Opportunity Act,” it amounted to abolishing

those who are the living negation

THE CRIMINALIZATION OF POVERTY 59

nal upon upholding certain behavioral norms (economic, sexual,

: ,“educational, etc.) and upon performing onerous and humili-

Lureaucratic obligations. The most common of these require-

tipulate that the recipient must accept any job or assimilated
offered to her, whatever the pay and working conditions, on
"of forsaking the right to assistance {“workfare”). Others index the
amotnt of assistance received by the families to the school attendance
~cord of their children or teenage recipient (“learnfare”), or peg them
on enrollment in pseudo-training programs that offer few if any skills
: job prospects.” Yet others establish a ceiling on the cash value of
aid or set a maximum duration after which no support will be accorded.
[s New Jersey in the mid-1990s, for instance, AFDC benefits were ter-
inated if an unmarried teen mother did not reside with her parents
(even in cases where the latter had thrown her out), and the amount
she received was capped if she begat additional children.

'The insufficiency and inefficiency of forced-work programs are as
glaring as their punitive character. While such programs are periodi-
cally vaunted as the miracle cure for the epidemic of “dependency” said
to afflict the American poor, none of them has ever allowed more than

ents s

~'a handful of participants to escape destitution. The reasons for their
. failure are several: the jobs proposed or imposed are too precarious
““and ill paid to offer a platform for economic autonomy; they do not
~ provide medical coverage or child care assistance, making employment
* both risky and prohibitively costly for mothers with young offspring;
'~ the workplaces are physically and emotionally degrading; and a ma-

jority of “welfare mothers” already work while receiving aid in the first
place® At best, such programs replace “dependency” on means-tested
state programs with “dependency” on superexploitative employers at
the margins of the labor market, supplemented by fragile family net-
works, and illegal street commerce where accessible, a combination
that nearly guarantees continued poverty. But precisely: it will be shown
in the next chapter that workfare policy does not aim to reduce poverty
but seeks only to diminish the visibility of the poor in the civic landscape
and to “dramatize” the imperative of wage labor by issuing “a warning
to all Americans who were working more and earning less, if they were
working at all. There is a fate worse, and a status lower, than hard and
unrewarding worl."*

The long train of welfare reform measures also extols and embodies
the new paternalist conception of the role of the state in respect to the
poor, according to which the conduct of dispossessed and dependent
citizens must be closely supervised and, whenever necessary, corrected
through rigorous protocols of surveillance, deterrence, and sanction,
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Table 3. Number of inmates in federal and state prisons, 1970-95 (in thousands)

change
1570-95
1970 1980 1990 1995 (%)
Total 199 320 743 1078 4432
Amnual growtl in
preceding decade (%) -1.2 6.1 13.2 9
Blacks 81 168 366 542 568
Amnual growtl for
blacks (%) -0.7 10.8 17.9 9.7

SOURCE: Bureau of Justice Statistics, Historical Corrections Statistics in the United
States, 1850—1984 (Washington, D.C.: Government Printing Qffice, 1086); idem., Pris-
orers in 1996 (Washington, D.C.: Government Printing Office, 1097).

very much like these routinely applied to offenders under criminal
justice supervision. The shift "from carrots to sticks,” from voluntary
programs supplying resources to mandatory programs enforcing com-
pliance with behavioral rules by means of fines, reductions of benefits,
and termination of recipiency irrespective of need, that is, programs
treating the poor as cultural similes of criminals who have violated the
civic law of wage work, is meant to both dissuade the lower fractions of
the working class from making claims on state resources and to forcibly
instill conventional morality into their members.* And it is instrumen-
tal in embellishing the statistics of public aid offices by “dressing up” re-
cipients as workers while trapping the assisted population in the urban
wastelands set aside for them.

The second component of the policy of punitive containment of the
poor is massive and systematic recourse to incarceration (see table 3).
Confinement is the other technique through which the nagging prob-
lem of persistent marginality rooted in unemployment, subemploy-
ment, and precarious work is made to shrink on—if not disappear
from—the public scene. After decreasing by 12 percent during the

*'this moral agenda is frankly laid out by the ideologues of state paternalism: “The
social problems associated with long-term welfare dependency cannot be addressed
without first putting the brakes on the downward spirals of dysfunctional behavior
commaon among so many recipients, . . . Character is built by the constant repetition
of diverse good acts. These new behavior-related welfare rules are an attempt, long
overdue in the minds of many, to build habits of respansible behavior amang long-
term reciplents; that is, to legislate virtue.” Douglas . Besharovand Karen N. Gardiner,

"Paternalism and Welfare Reform,” The Public Interest 122 (winter 1096): 70-84, cita-
tion p. 84,

g6os, the population condemned to serve time in state prisons and
»deral penitentiaries (excluding detainees held in city and county jails,
‘awaiting judgment or sanctioned with short custodial sentences) ex-
'ploded after the mid-seventies, jumping from under 200,000 in 1970
‘ to nearly one million in 1995—an increase of 442 percent in a quarter-
“century never before witnessed in a democratic society. Like the so-
' cial disengagement of the state, imprisonment has hit urban blacks
especially hard: the number of African-American convicts increased
sevenfold between 1970 and 1995, after falling 7 percent during the pre-
yious decade (even though crime rose rapidly during the 1060s). In each
period, the growth rate of the black convict population far exceeded
that of their white compatriots. In the 1980s, the United States added
an average of 20,000 African Americans to its total prisoner stock every
year (over one-third the total carceral stock of France). And, for the
first time in the twentieth century, the country’s penitentiaries held
more blacks than whites: African Americans made up 12 percent of
the national population but supplied 53 percent of the prison inmates
in 1995, as against 38 percent a quarter-century earlier. The rate of in-
carceration for blacks fripled in only a dozen years to reach 1,895 per
100,000 in 1993—amounting to nearly seven times the rate for whites
(293 per 100,000) and twenty times the rates recorded in the main
European countries at that time.*”

We will track down the sources and modalities of this astronomical
increase in the prison population in detail in chapter 4 and demon-
strate in particular that it is utterly disconnected from crime trends.
In chapter 6, we will moreover show how the sudden growth of the
prison relates to the crumbling of the urban ghetto as physical con-
tainer for undesirable dark bodies. Here we want simply to note thata
major engine behind carceral growth in the United States has been the
“War on drugs”—an ill-named policy since it refers in reality to a gue-
rilla campaign of penal harassment of low-level street dealers and poor
consumers, aimed primarily at young men in the collapsing inner city
for whom the retail trade of narcotics has provided the most accessible
and reliable source of gainful employment in the wake of the twofold
retrenchment of the labor market and the welfare state," It is a “war”
that the authorities had no reason to declare in 1983, considering that
marijuana and cocaine use had been declining steadily since 1977-79
and that the supply-reduction approach to drug consumption has a
long and distinguished history of failure in America.* And it was fully

**“The Reagan administration’s declaration of a war on drugs resembles Argentina's
declaration of war against Nazi Germany in March 1945. It was late and beside the
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predictable that this policy would disproportionately strike lower-clagg
African Americans insofar as it was directly targeted on dispossessed -

neighborhoods in the decaying urban core.

The rationale for this narrow spatial aiming of a nationwide penal
drive is easy to disclose: the dark ghetto is the stigmatized territor}}-
where the fearsome “underclass,” mired in immorality and welfare de- .
pendency, was said to have coalesced under the press of deindustrial-
ization and social isolation to become one of the country's most urgent

topics of public worry*® But it is also the area where police presence is

particularly dense, illegal trafficking is easy to spot, high concentrations "

of young men saddled with criminal justice records offer easy judicial
prey, and the powerlessness of the residents gives broad latitude to re-
pressive action. It is not the War on drugs per se, then, but the timing
and selective deployment of that policy in a restricted quadrant located
at the very bottom of social and urban space that has contributed to fill-

ing America’s cells to bursting and has quickly “darkened” their occu-
pants.

One indicator of volume: in 1975 one federal inmate in four was behind bars on
a narcotics conviction; twenty years later, that figure had reached & percent.
Meanwhile, the population confined by the Federal Bureau of Prisons had qua-
drupled to approach go,000, making it ane of the |argest correctional systems
in the world when it had been a minor auxiliary to the US carceral apparatus until
Reagan entered the White House (see table 4).

One indicator of racial disparity: the ratio of black to white arrest rates for drug-
related offenses was 2 to 1 in 197s; fifteen years later it had zoomedto 5 to1, even
though the relative propensity of blacks and whites to use drugs had not changed.
More shockingly, the arrest rate of white juveniles fordrug infractions, which had
been drapping steadily from a high of 310 arrests per 100,000 since 1975, con-
tinued to sag on the same slope after the launching of the War on drugs to reach
alow of 8o per 100,000 in 1991—meaning that white teenagers were left entirely
untouched by that aggressive penal campaign. By contrast, the drug arrest rate for
biack minors, which had dropped paralle! to that of whites from 250 per100,000
in 1979 to some 185 in 1987, made an abrupt U-turn in 1983 and rocketed to pass

460 per 100,000 by 1989, at the height of the so-called war." Clearly, young
black men from the ghetto were the prime quarry of the aggressive rolling out

point. ... It was well known amang public officials and drug policy scholars that drug
use was in steep decline. . . . Only the willfully blind could have failed to know that
no war was needed.” Michael Tonry, Malign Neglect: Race, Class, and Punisliment in
Ainerica (New York: Oxford University Press, 1995), 83 and o1,
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ble 4. Inmates in federal prisons convicted of drug offenses, 1975-95
ed

1975 1980 1985 1930 1995
23,566 24,252 40,505 57,331 89,564
are (%) 27 25 34 52 61
are )

, i : t
- ci: Pederal Bureau of Prisons, Quick Facts 1998 (Washington, D.C.:Governmen
sguRth:

Printing Office, 1998).

6?the penal state after the Civil Rights Revolution, just like young black warnen

" receiving public aid were the choice figure at the center of the whirling debate

' “welfare reform.”

. ar?ﬁ r[‘icéht"\c':ef!the objectives set by its strategists, the Wa:‘ on drugsfhasipeen a;isze!:-
- tacular failure—so say same 8o percent of thfa country’s head-s of police ZO Ie ! dy
.. the Annual Survey of Police Chiefs and Sheriffs after 1995. SI!’I_C? it was dec 15 i,;
. the retail price of cocaine has declined continually, the quantities of Earcit; -
circulation on the streets have increased year after year, and the‘ number o ; a ,
convicts for drug crimes has swollen without interruption. But it has serve fv:;e
to point the spear of the penal state onto the mc?st wretched sig.rr;entsr? e
country’s urban subproletariat and to erect a public stage .cmto whic ]:vr:1 i 1;]: oy
could display themselves in the act of delivering an essential service to the ha

working citizenry: virile protection from street thugs.

Yet, the doubling of the carceral popujation. in ten years, e%nd :ts
tripling in twenty years after the mid-1970s, seriously urnd;er.c_-stLrntai ::S
the real weight of penal authority in the new appa'ratus or trea ngt‘
urban poverty and its correlates. For those l}elFl bel}lnd' bars reprf:':;ean
only a quarter of the population under .CL."urunal justice SL'I.PEI;;’I on
(see table 5). If one takes account of individuals pla(':El'i on proba
and ex-convicts released on parole, more than five mjlllc?n Amerlcac;ls,
amounting to 2.5 percent of the country’s adult ]?opulatmn, fell 1tlin Ztl'
penal oversight by 109s. In many cities and rf:-gu':ms, the correc on t
administration and its extensions are the main if not the sole picillnd
of contact between the state and young black men f['Oﬂ.l the deskille
lower class: as early as 1990, 40 percent of African Atmerlcan male's :f.e
18 to 35 in California were behind bars or on probation and parole; li
rate reached 42 percent in Washington, D.C,, and topped 56 percen
in Baltimore® Thus, during the same period when the U3 sta‘te \:Es
withdrawing the protective net of welfare programs and fcxstermtg1 d{f
generalization of subpoverty jobs at the bottom of the employmen h;l
der, the authorities were extending a reinforced carceral mesh reaching
deep into lower-class communities of color.
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Table 5. Populations under criminal justice supervision, 1980-g5 (in thousands)

%
1980 1985 1990 1995 Change
Probation 1,118 1,969 2,670 3,078 175
Jail ' 184 257 405 507 142
State and federal prison 320 488 743 851 176
Parole 220 300 531 679 209
Total 1,842 3,013 4,350 5,343 190

SOURCE: Bureau of Justice Statistics, Corvectional Populations in the United States,
1995 (Washington, D.C.: Government Printing Office, 1997).

The financial translation of this “great confinement” of marginality
is not hard to imagine. As will be documented fully in chapter s, to
implement its policy of penalization of social insecurity at the bottom
of the socioracial structure, the United States massively enlarged the
budget and personnel devoted to confinement, in effect ushering in
the era of “carceral big government” just as it was decreasing its com-
mitment to the social support of the poor. While the share of national
expenditures allocated to public assistance declined steeply relative to
need, federal funds for criminal justice multiplied by 5.4 between 1972
and 1990, jumping from less than $2 billion to more than $10 billion,
while monies allotted to corrections proper increased eleventold. The
financial voracity of the penal state was even more unbridled at the
state level. Taken together, the fifty states and the District of Colum-
bia spent $28 billion on criminal justice in 1990, 8.4 times more than
in 1973; during this stretch, their budgets for corrections increased
twelvefold, while the cost of criminal defense for the indigent (who
make up a rising share of those charged in court) grew by a factor of
24. To enforce the Violent Crime Control and Law Enforcement Act of
1994, which envisaged boosting the national carceral population from
925,000 to some 2.26 million over a decade, the US Congress forecast
expenditures of %351 billion, including $100 billion just for building
new custodial facilities—nearly twenty times the APpc budget that
year. We shall see in chapter 4 that these predictions turned out to
be rather accurate: a decade later the country had doubled its popula-
tion under fock, and budgets for corrections were pushing counties and
states deep into debt. :

Incarceration in America thus expanded to reach an industrial
scale heretofore unknown in a democratic society, and, in so doing, it
spawned a fast-growing commercial sector for operators helping the

ate enlarge its capacity to confine, by supplying food and cleaning

‘services, medical goods and care, transportation, or the gamut of activi-

ties needed to run a penal facility day-to-day. The pc:lic'?r of hyperi‘ncar—
ceration even stimulated the resurgence and exponential expansion of
Jails and prisons constructed and/or managed by private aperators, to
which public authorities perpetually strapped for cells turr%ed to extract
‘a better yield out of their correctional budgets. Incarceration for profit
concerned 1,345 inmates in 1983; ten years later, it covered 49,154 beds,
equal to the entire confined population of France. The firms that h.ous‘e
these inmates receive public monies against the promise of rms:?r 5
savings, on the order of a few cents per capita per day, but rnultip}md
by hundreds of thousands of bodies, these savings are put forth as ]I..J.S—
tification for the partial privatization of one of the state’s core regalian
functions.”™ By the late 1990s, an import-export trade in inmates was
flourishing among different members of the Union: every year Texas
brings in several thousands convicts from neighboring states.' but also
from jurisdictions as far away as the District of Columbia, Indiana, and
Hawaii, in utter disregard of family visiting rights, and later returns
them to their county of origin where they will be consigned on parole
at the end of their sentence.

Now, to turn the penal apparatus into an organizational contraption
suitable for curbing and containing social disorders (as opposed to re-
sponding to crime) in decaying lower-class and ghetto neighborhoods
ravaged by economic deregulation and welfare curtailment required
two transformations. First its processing and warehousing capacities
had to be vastly expanded. Second, it had to be remade into a flexible,
muscular, and efficacious instrument for the tracking and confinement
of troubled and troublesome persons caught in the cracks of the dual-
ized urban order. Increased reach was achieved by implementing four
major penal planiks:

1. “Determinate Sentencing™ under the sanctioning regime known as
“indeterminate sentencing,” put in place across the United States from the
19205 onward, the court condemned an offender to a custodial sentence
defined by a broad bracket (e.g., from two to ten years, or “fifteen to life");
the effective duration of confinement was set later by a parole board, based
on the behavior of the convict and his progress toward “rehabilitation.”
Under the new “determinate sentencing” regime, introduced around 1978~
84, punishment is set once for all in court by the judge within a narrow
range defined by the application of a quasi-mathematical formula: each
convict is assigned a number of peints, converted into months of reclusion,
computed on the basis of scores corresponding to the seriousness of his
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crime, the circumstances of its commission, and his criminal background.
At century's turn, twenty-two states applied determinate sentencing and
another twenty-two a mixed regime. The main effect of this drastic re-
duction of judicial and correctional discretion has been to lengthen the
sentences handed down by judges at conviction.

2. "Truth in Sentencing: this policy, applied after 1984 in response to the
perceived leniency and inequity of the regime of indeterminate sentencing,
stipulates that every convict shall serve a minimum portion of his sentence
before he becomes eligible for parole. The threshold is set at 75 percent in
four states, 85 percent in thirty states, and 100 percent in four others (Wis-
consin even supplements custodial sentences with an automatic period
of judicial supervision after release equal to one-fourth of the time spent
behind bars). Its implementation entails the amputation of time deducted
for "good behavior” and the elimination of parole for violent offenders in
four states as well as for all convicts in fourteen states. It primary effect: an
automatic lengthening of the sentences effectively served.

3. "Mandatory Mininmuns”; this federal legislation, voted in 1986 for
drug crimes, establishes a plank of compulsory and irreducible sanctions
for specific offenses, without regard for the injuriousness of the crime,
the justice background of the convict, and the circumstances of his ac-
tions. In the case of narcotics offenders, for instance, the sanction is set
by the amount of drugs involved (measured in grams or feet). Thus the
same automatic punishment of a minimum of five years of imprisonment
without the possibility of early release on parole is given in federal court for
simple possession of one hundred plants of marijuana, one hundred grams
of heroin, ten grams of methamphetamine, five grams of cocaine in solid
form (crack) or five hundred grams in powder form, and one gram of LSD.
In 1988, Congress extended this statute to a long list of crimes committed

with a firearm. Its main consequence has been to widen the use of impris-
onment and to sharply increase sentences both pronounced and served.

4. "Three Strikes and You're Out”; borrowed from the "national pastime”
of baseball (a sport in which the batter who swings and misses the hall
thrown at him three times is "out” and loses his turn at bat), this expression
refers to the drastic and mechanical enhancement of sanctions inflicted in
cases of recidivism and the implementation of life sentences (or "twenty-
five to life”) when the accused has committed three serious or specially
designated fefonies. Such laws were adopted by two dozen states and the
federal government in the 1990s. They vary greatly by jurisdiction, with
California enforcing a particularly brutal version in which over five hun-
dred offenses (including minor misdeeds such as a simple theft in a store)
qualify as “third strikes” mandating lifetime imprisonment, and Georgia
applying "two strikes and you're out” for seven viclent crimes.

_':I'Ihese four trains of judicial measures illustrate well the flexible,

dbuble-sided rationale of penal policy discussed in the prologue, which
: spans the material and symbolic orders. Thus truth-in-sentencing and
.j'mandatory-minimmns statutes have primarily the material effects of

reducing systemic discretion and enlarging as well as extending the

* confinement of whole categories of offenders by sweeping ever-larger

numbers of low-level offenders into the carceral system for longer peri-
ods. By contrast, “Three Strikes and You're Out” and similarly vengeful
Jaws play essentially the symbolic role of communicating the inten?e
sentiments of public outrage and state severity toward criminals, as in

practice their application is sharply limited, and they fail to generate

significant numbers of additional incarcerations (except in California,
where the very idiosyncratic manner in which the law was drafted and
voted has resulted in its “biting louder than it barks,” but in that regard
it is highly atypical).** As for the determinate sentencing regime, it may
be viewed as fulfilling a mix of instrumental and expressive missions: it
curtails judicial discretion and escalates the intensity of punishment,
bringing the mass of convicts under stiffer correctional control, at the
same time as it signifies a newfound collective commitment to moral
austerity and judicial fortitude.

Whereas the rolling back of welfare was effected through blanket re-
traction and affected all recipients and would-be recipients indiscrimi-
nately, without regard to their needs, options, and location, penal rigor
was delivered very selectively in social space. Class and ethnic selec-
tiveness was achieved primarily by the targeting of certain geographic
zones, which guaranteed that the categories composing their residents
would be the primary if not exclusive “beneficiaries” of the newfound
policing zeal and penal largesse of the state. It was further enhanced
by the multiplication of new law-enforcement tactics and special mea-
sures designed for, and deployed specifically in, declining lower-class
districts, such as order-maintenance policing (known as “zero toler-
ance” in its New York variant, dissected in chapter 8}, antigang loitering
ordinances, intensive police sweeps through public housing or public
schools, and youth curfews.*®

The establishment of curfews, aimed at keeping minors off the streets
after nightfall and applied essentially in and around the hyperghetto
and poor barrios, is emblematic of the increased propensity of the
American state to fling its police and punishment dragnet wider only
in those very regions of social space where it is retracting its safety net.
Pointing to a rise in violent crime attributable (or reflexively attrib-
uted) to gangs, 59 of the 77 largest cities in the country have instituted
such prohibitions, half of them between 1990 and 1994. In Chicago,
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a municipal ordinance forbids people under age sixteen from beip
outdoors without proper authorization between 10:30 at night {11:3¢
on weekends) and 6:00 in the morning. Criminologists William Ruyef]

and Kenneth Reynolds observe that this raging epidemic of curfews
was “a leap into the unknown,” since no one had documented Whethef:._'_
these measures reduce delinquency rather than simply displace it

Since the mid-1990s, numerous studies have indeed found that juvenila

curfews have no suppressive effect on street crime or juvenile offend-.
ing and even have serious criminogenic consequences of their own?57’

What is certain is that these curfews significantly increase chances of

incarceration for the young residents of poor urban areas. According
to ¥BI data, some 75,000 youths were arrested on this basis in 1992, -
twice as many as for theft (excluding car theft) that year. And the rate of

juvenile arrests for loitering and curfew violations more than doubled
between 1992 and 1997, when it pealed at 700 per 100,000 juveniles,*
The ability to modulate their implementation at ground level according
to the geographic, class, and ethnic origins of those caught by them
gives curfews a privileged place in the panoply of new techniques for
the punitive containment of young men from the neighborhoods of
relegation gutted by the neoliberal restructuring of market and state.
Other techniques include “boot camps,” the electronic surveiilance
of offenders, and the increasing diversion of juvenile cases into adult
court.
The explosive swelling of the population behind bars, the retraction

of vocational and educational programs within prisons, the massive
recourse to the most diverse forms of pre- and postcustodial control,
and the multiplication of instruments of surveillance up and down the
penal chain, the “new penology” being put in place does not aim at
“rehabilitating” criminals, but rather at “managing costs and control-
ling dangerous populations™® and, short of this goal, at warehousing
them in isolation to make up for the indigence of social and medical
services that are neither willing nor able to care for them. The rise of
the American penal state thus responds not to rising crime—which

was first stagnant and then declined during these three pivotal decades,

as we will show in chapter 4—but to the social dislocations caused by
the desoctalization of wage labor and the retrenchment of the chari-

table state. And it tends to become its own justification inasmuch as
its criminogenic effects contribute powerfully to the insecurity and vio-
lence it is supposed to remedy.

The same congenital properties that inclined the American state to

treat the poor in an increasingly stingy manner on the social welfare
front after the mid-1970s also predisposed it to behave in generous

: Ié suffices, to discern the extrapenolo

" for over a decade®® to sketch
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serves above all to regulate,
house the human rejects of the market. In thig re

aggressive rolling out of worlkfare programs,

Indeed, six in ten occupants of county jails are black or Latino (42
percent and 19 percent, respectively), as against 48 percent in 1978,
whereas these two Communities put together represent barely one-fifth
of the national population. Just under oie-half held a full-time Job at
the time of arrest (a9 percent), while 15 pe
occasionally” and the remainder were loo
oreconomically inactive (
hardly surprising conside
one-half had not graduate

rcent worked “part-time o
king for work (20 percent)
16 percent). This astronomical jobless rate is
ring the educational level of this population:
d from high school, even though this requires
10 examination, and barely 13 percent said that they had pursued voca-
tional, technical, or academic postsecondary education (compared to
one-half of this age category in the country as a whole).

As a result of their marginal position on the deskilled labor marfet,
two-thirds of detainees lived ip g household with under $1,000 in in-

that year—although two-thirds said that the
indicates that the vast majori
from the ranks of the "w«:rking poor,” that fraction of the workin E class
that does not fnanage to escape poverty although they work, but who
are largely ineligible for socia] brotection because they work at poverty-
level jobs.* Thus, despite their penury, barely 14 percent received public
aid (payments to single parents, food stamps, food assistance for chil-
dren) on the eve of their arraignment. If we include the 7 percent re-
celving disability or retirement benefits and the 3 percent on the unem-
ployment rolls, it turns out that less than one-quarter of jail detainees
received some government support. The twofold exciusion from stable

Population questioned, the sensitivity of some of the items asked, and a lack of preci-
slan in the coding of responses, However, the arders of magnitude they establish in fhe
respects that interest us here are sufficiently clear that we can treat them as reliable,
especially since other, local investigations suggest that this study tends to tiiderest;-
mate the materia) insecurity and sociocultural destitution of the carcera] population,

*On the one hand, these Jobs generally provide neither medical insurance nor social
caverage (which depends on the Boodwill of the employer). On the other, having a job,
and thus an income, however meager, disqualifies them from public assistance and
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46 percent had had a family member killed with a gun {in most cases
during a robbery, assault, or crossfire); and 40 percent still carried some
disability related to a earlier gunshot wound 5

Material insecurity, cultural deprivation, sacial denudement, physi-
cal violence—the deplorable health of the denizens of America’s jails
is in tune with their degraded class position and condition: more than
one-third (37 percent, compared to one-fifth of the general population)
report that they suffer from physical, psychic, or emotional problems
serious enough to curtail their ability to work. This diagnosis is con-
firmed by the fact that half of the new entrants into the carceral system
had to receive treatment upon admission, aside from the superficial
medical examination to which all “fish” are subjected during the pro-
cedures initiating them to their detainee status.® (To this percentage
one can add the 13 percent of jail.inmates injured while behind bars
as a result of assaults, riots, and accidents.} And detainees are not only
more likely to be in ill health upon being put under lock; they are also
at inordinately high risk of becoming ill while there, as America’s jails
and prisons have become gigantic incubators for infectious diseases,
with prevalence rates of the major afflictions far exceeding those of the
general population. It is estimated that 20 to 26 percent of all persons
infected with HI1V-AIDS in the United States, 29 to 43 percent of those
detected with the hepatitis C virus, and 40 percent of ail those struck
by tuberculosis in 1997 had passed through a correctional facility.

It is moreover well established that American jails have become the
shelters of first resort for the mentally ill who were thrown onto the
streets by hospitals in the wake of the massive “deinstitutionalization”
campaign of the 1960s and 1g970s and for those who simply cannot
access a grossly defective public health system. It is hardly surprising
then that aver one-quarter of jail inmates have been treated for mental
health problems, while 10 percent have been previously admitted to a
psychiatric facility.** This is consistent with clinical studies conducted
by medical researchers reporting that 6 to 15 percent of the clientele of

*The mass processing of detainees at the Los Angeles County jail is depicted in
the two ethnographic vignettes of jail intake (drawn from feldwork carried out in the
summer of 1908) offered in chapters 4 and 5 (pages 146-50 and 1B&-91).

**'The proportion of inmates identified as suffering from mental aflictions during
admission is deliberately lowered in keeping with the lack of resources available to
treat them. As ane psychiatrist working at the clinic of the Twin Towers, the recep-
tion center of the Los Angeles jail system, explained to me: “We have an instrument
[2 psychological test] that gives us 6 to 10 percent of serious cases, but the percentage
diagnosed really depends on how many beds we have. If we had the room and the staff,
we could easily up that figure to 15, 20, or 30 percent.”

: city and county jails suffer from severe mental illness (rates for convicts
in prison range from 10 to 15 percent), and this rate has increased over
the past two decades as a result of the downsizing of the medical sector
of the state, more rigid criteria for civil commitments, and increasingly
negative attitudes amang the public and the police® 'The dispropor-
tionate rate of street arrests of mentally ill persons combines in turn
with the explosive growth of computerized criminal records (analyzed
in chapter s5) to fortify the tendency of the authorities to divert their
treatment from the public health to the penal wing of the Leviathan.

As they come almost exclusively from the most precarious strata
of the urban proletariat, the denizens of American jails are alsg, by
(socio)logical implication, “regulars” of the carceral system: 59 percent
have already experienced detention, and 14 percent were previously
put on probation, leaving just under one-quarter who are “novices” to
the jailhouse. For, as shall be discussed shortly, the carceral institution
has grown more autophagous. This is attested by the rising share of
inmates who have been repeatedly convicted: fewer than one detainee
in four had served three custodial sentences in 198¢; seven years later,
that figure reached one-third. Finally, it is significant that 8o percent of
those sentenced to at least one year of prison time were defended —if
one can call it that—by public defenders. Only half of the detainees
shorn of the means to hire their own lawyer were able to speak with
counsel within two weeks of being locked up.®® In fact, it is routine for
public defenders to meet their clients for the first time a few minutes’
before they hastily appear together before a judge, since state-appointed
lawyers are typically in charge of hundreds of cases at a time. Thus in
Connecticut members of the public attorney’s office, who officiate in
three-quarters of the state’s felony trials, each handle an average of
1,045 cases in the course of a year. As in many other jurisdictions, they
have filed suit against the agency that employs them in order to compel
the state to disburse the funds needed to meet its constitutional man-
date to provide all the accused with minimal means of defense in crimi-
nal court.® Over the past decade, the costs of indigent defense services
have ballooned out of control, exacerbating the chronic crisis of legal
services for the poor, due not only to the multiplication of punitive
statutes such as mandatory minimum sentences and long narcotics-
related sanctions, but also to “an overall increase in criminal filings and
a larger percentage of defendants found to be indigent.” This confirms
that the penal state is more aggressively raking the very bottom layers
of social and urban space.”

The profile in urban marginality drawn from this national survey of
jail inmates is fully corroborated by a two-year field study conducted
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by sociologist—and ex-convict—John Irwin, combining direct obser-
vation and in-depth interviews with the “fresh fish” caught in the net

of the San Francisco jail. Irwin emphasizes that “the persons who fill

the jails in the big cities are largely members of the rabble class, that is,
persons who are poorly integrated into society and who are seen as dis-
reputable™ hustlers and hoodlums, derelicts and the mentally ill, drug
addicts, illegal immigrants, and “corner boys” (working-class youths
who hang out in cliques in public places and consort in taverns in low-
income neighborhoods). But, more importantly, their arrest and deten-
tion, and even their conviction and sentencing to prison, are explained
largely by “offensiveness, as much or more than [by] crime seriousness.”
Worse still, the police and carceral management of social insecurity
certainly has the effect of controlling members of the “rabble” that soil
the city streets in the short run, bitt over time it also “confirms their
status and continually replenishes their ranks.” Aside from the fact that
“jail is the primary institution of socialization into rabble existence,”
the recent campaign of penal harassment of the poor in public space
contributes to aggravating the feeling of insecurity and impunity inso-
far as it "blurs the distinction between actual crime and what is merely
bothersome or offensive.””* And it is well suited to diverting public at-
tention from white-collar and corporate crime, whose human damage
and economic costs are vastly greater and more insidious than those of
street delinquency.

Considering that jail detainees form a more diverse and less deprived
population than the convicts of state prison, it is clear that, when we
are tracking the carceral stock of the United States, we are indeed deal-
ing overwhelmingly with the most precarious and stigmatized seg-
ments of the urban working class, disproportionately nonwhite, and
in a regular if fractious relationship with various public aid programs
targeted at the poor, from crphanages and housing to health and in-
come support. Whatever offenses they may have committed, their tra-
jectory cannot be mapped out and explained within the compass of a
“classless criminology.”™ And, whatever behavioral foibles threw them
into the clutches of criminal justice, they issue from and remain an in-
tegral part of the core population that is the traditional focus of public
assistance schemes. This suggests that analysts of the welfare state in
America cannot continue to ignore the vast and growing sections of
the urban (sub)proletariat that are churning through the penal system,
and they must imperatively bring the prison into the picture of the
determinants and correlates of marginality and inequality in the age
of economic deregulation. Integrating the analysis of penal policy and
social policy is all the more urgent when the welfare rug is being pulled

-om under the feet of the urban poor to be replaced by a tramp.ol'm'e
oward low-wage work and the illegal economy of t}}e street—whu?h is
what the great swelfare reform” of 1996 entailed. It is to an anlalysm of
his “reform” and how it embodies and accelerates the esl::‘abhshment
of the new government of social insecurity that we turn in the next
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Welfare “Reform” as Poor
Discipline and Statecraft

I people stay on welfare for prolonged periods of time, it administers a nar-
cotic to the spirit. This dependence on welfare undermines their humanityand
makes them wards of the state. —~FRANKLIN DELANO ROOS EVELT, 1935

This s an incredible day in the history of this country, [It] has to go dawn as
Independence Day for those who have been trapped ina system that has been
left dormant and left to allow people to actually decay on the layers of inter-
generational welfare which has corrupted their souls and stolen their future.
—E. CLAY SHAW JR., 19596 U.S, Representative from Florida, coauthor of the
“Personal Responsibility and Work Opportunity Reconciliation Act”

The welfare “reform” passed by the US Congress and signed into law
with great fanfare by William Jefferson Clinton in Aungust of 1996
caused a big stir on both sides of the Atlantic. On American shores,
the President’s decision to endorse a set of measures concocted by the
reactionary fringe of the Republican Party, throwing by the wayside
some of the most precious social advances of the New Deal and the
War an poverty of the 1960s, could nat fail to trouble the Demacratic
establishment and to shake up its traditional allies. Numerous voices
rose even from within the government to denounce this political turn-
around and the renunciation it implied.

A True-False Reform

Several high-ranking officials in the federal Department of Health and
Human Services, among them the director of its research arm, ten-
dered their resignation in protest on grounds that, according to the
projections done by their staff, the said “reform” would result in a sig-
nificant increase in hardship for the most impoverished Americans
and especially their children.* (In point of fact, Clinton had refused

*One catches the flavor of the intense emotional and political turmail caused by
Clinton’s endorsement of the bill among US liberal circles in the scathing obituary-

o communicate the results of these studies to Congress,.fearir}g the
‘negative publicity that would result.} The head of the thlldrens Pe-
fense Fund, a close personal friend of the ClinFons, publicly broke with
the presidential couple before calling the decision of the leader o.f the
‘New Democrats "an outrage.”* Religious organizations, t{:a‘de unions,
liberal politicians and academics, and welfare rights af:tmsts ux:lam—
mously condemned it. Even centrist senator Daniel Patrlf:k Moyruhan,
who had spearheaded the previous wave of welfare refurbishing, rfasult-
ing in the passage of the Family Support Act of 1988, denmfnced itasa
gure recipe for “increasing poverty and destitution.” And his collezfgue
Paul Simon, a long-time supporter of Clinton, chimed in thaF sugn'-
ing the welfare package into law would forever tarnish the president’s
legacy?* Hugh Price, the head of the Urban League, an outfit devoted to
black advocacy usually noted for its genteel moderation, summec.l uP
the standpoint of mainline progressive organizations thus: “The bill is
an abomination for America’s most vulnerable mothers and child.ren.
It appears that Congress has wearied of the war on poverty and decided
to wage war against poor people instead.”™

But the debate was quickly smothered by electoral imperatives: one
had to take care to not interfere with the president’s reelection cam-
paign. Indeed, having positioned himself mid-way between the ruling
Republicans and the congressional Democrats in the wake of the cr}15h-
ing defeat of his camp in the 1994 elections, Clinton did not hesitate
to use this law as one last instrument of blackmail against the left wing
of his own party, in effect arguing: hush up and send me back to the
White House since I am the only one who can soften the most nefari-
ous effects of this “reform.” Then there was the strong approval of the
citizenry: polls showed that Americans supported “welfare reform” by
huge margins of three-foiirths and more—although a cBs and New
York Times poll conducted around the time of the vote also revea?ed
that 44 percent of the public admitted not knowing much if anything
about its actual contents, only that it would "end welfare as we know
it," the singsong moniker of the law, coined by Clinton in a campaign
pledge of Qctober 1991 intended to establish his credentials as a New
Democrat* As for the country’s conservative forces, they could only
rejoice at seeing the president rallying to their positions and endorsi'ng
a legislative plank similar in nearly every major respect to the two bills
that he had vetoed just a few months earlier {but that was before the

like piece written by the former assistant secretary for planning and evaluation in his
welfare administration. Peter Edelman, *The Worst Thing Bill Clinton Has Done,
Atlantic Manthly 279, no. 3 (March 1997}: 43-51,
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opening of the electoral season).* Thus the US Chamber of Commerce,
the nation’s main employers’ association, exulted that Clinton would
thus reaffirm “America’s worl ethic,” while Newt Gingrich, the leader
of the Republicans in Congress, waxed lyrical in evoking “a historic
moment where we are working together to do something very good for
America."

In Europe, and especially in England, Germany, and France, there
was no shortage of popular and policy commentators, as hurried as
they were ill informed, to present the measure as the courageous step
forward of a “Left” president aiming at a necessary “adaptation” of so-
cial welfare schemes to the new economic realities. According to this
vision, in which sheer ignorance of US realities rivals ideological bad
faith, Clinton showed the way forward to the sclerotic societies of the
Old World. He taught them that remaking “welfare” into “worldfare” is
the price to pay to achieve efficiency and success in the pitiless capi-
talist competition that now spans the globe. And that, although the
transition is not painless, the poor will be the ultimate beneficiaries
of this bold and broad policy innovation because it opens the gates of
employment to them.®

In reality, the so-called reform of public aid was nothing of the sort.
First, it was not a reform but a counterrevolutionary measure, since it
essentially abolished the right to assistance for the country’s most des-
titute children, which had required a half-century of struggles to fully
establish, and replaced it with the obligation of unskilled and under-
paid wage labor for their mothers in the short run. Second, it was not
broad at all: it affected only a small sector of American social spend-
ing—the outlays targeted at dispossessed families, the disabled, and the
indigent—while sparing much larger programs benefiting the middle
and upper classes—usually gathered under the term “social insurance”
in opposition to the reviled label of “welfare.” The narrowness of the
target of Clinton’s move was widely overlooked by policy observers
and pundits in Europe. This is a particular case of the allodoxia fos-
tered by the uncontrolled reinterpretation (more often than not un-
conscious) to which a term of sociopolitical debates is subjected when
it crosses over from one national framework to ancther or across the
Atlantic. Thus European commentators translated “welfare” as “Etat-

*Political advisor and pallster Dick Morris counseled Clinton that a third veto of a
“welfare reform” bill so close to the election would lack like “presidential obstruction-
ism" and might cost him his reelection by turning a fifteen-point lead over Bob Dole
into a three-point deficit at the voting booth. R. Kent Weaver, Ending Welfare As We
Know It (Washington, D.C.: Brookings Institution, 2000), 328.

p',‘avidence" {(Wohifarstaal, stato socicale, estudo de bien-estar), a term
teferring to the totality of government schemes of social protection and
~‘transfers with a universalist ambit, whereas Americans put under this
 label only means-tested programs reserved for populations eligible for
- state charity.

Finally, “welfare reform” was not bold: far from introducing novelty,
it merely recycled remedies issued straight out of the country’s colo-
nial era even as these had amply demonstrated their ineffectiveness in
the past:” namely, drawing a sharp demarcation between the “worthy"
" and the “unworthy” poor so as to force the latter into the inferior seg-
ments of the job market (irrespective of the availability and parameters
of employment), and “correcting” the supposedly deviant and devious
behaviors believed to cause persistent poverty in the first place. Under
cover of a “reform” intended to benefit the poor, the Personal Respon-
sibility and Work Opportunity Reconciliation Act of 1996 (PRWORA)
instituted one of the most regressive social programs promulgated
by a democratic government in the twentieth century. Its passage
confirmed and accelerated the gradual replacement of a protective
(semi-)welfare state by a disciplinary state mating the stinging goad
of workfare with the dull hammer of prisonfare, for which the close
monitoring and the punitive containment of derelict categories stand
in for social policy toward the dispossessed.

The aim of this chapter is not to dissect the ins and outs of this latest
avatar of the reorganization of American public relief per se, a taslc best
left to the legions of scholars who have addressed the topic from myriad
angles.® It is to spotlight selected aspects of this latest revamping of
assistance in the United States that converge to treat—and in turn con-
stitute—the dependent poor as a troublesome population to be sub-
dued and “corrected” through stern hehavioral controls and paternal-
istic sanctions, thus fostering a programmatic convergence with penal
policy. I focus on the explicit intentions and the tacit missions of “wel-
fare reform” as formulated in the debates, provisions, and initial imple-
mentation of the 1996 law. Several features of the overhaul of public aid
at century’s close both mirror and complement the workings of penal
institutions: the narrow aiming of state action at the bottom of the class
and caste hierarchies; the built-in pender slant; the practical presump-
tion that recipients of welfare are “guilty until proven innocent” and
that their conduct must be closely supervised as well as rectified by re-
strictive and coercive measures; and the deployment of deterrence and
stigma to achieve behavioral modification. In the age of deregulated
and underpaid labor, this law effectively assimilates welfare beneficia-
ries to civic felons for whom workfare will serve as an analogon of pro-
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bétion fit to ensure that they abide by the reaffirmed national norms of
wage work and family morality, on pain of being effectively kept out of
the citizenry.

Women and Children First, with Blacks-as the New Villains

The proclaimed objective of PRWORA was to reduce not poverty but
the alleged dependency of families on public aid, which means to trim
the rolls and budgets of the programs devoted to supporting the most
vulnerable members of American society: the women and children of
the precarious fractions of the proletariat,” and secondarily the indi-
gent elderly and recent immigrants (in keeping with the built-in class
duality and other peculiarities of the US bureaucratic field outlined in
chapter z).

Indeed, the 1996 “reform” left untouched Medicare, the health cover-
age for retired wage earners, and Social Security, the national retirement
fund, even though these programs are far and away the two largest items
on the social spending ledger of the US state, with $143 billion and $419
billion respectively in 1994. It bore exclusively on targeted programs
reserved for poor people receiving direct income or in-kind support:
Aid to Families with Dependent Children (Arpc), Supplemental Secu-
rity Income (ss1, benefits granted to the indigent, or disabled elderly),
and Food Stamps. Now, these programs covered only a fraction of the
population officially classified as deprived: in 1996, 39 million Ameri-
cans lived below the federal “poverty line” {about $16,000 per year for
a family of four), but fewer than 13 million (among them g million chil-
dren) received AFDC payments.* In 1992, only 43 percent of the fami-
lies officially designated as poor received income assistance, 51 percent
garnered food stamps, and a mere 18 percent benefited from housing
assistance.'® It is the recipients of AFDC and food stamps who bore the
costs of the “reform,” even though these programs were twelve times
less costly than those directed mostly at the middle and upper classes,
with $22 billion going to AFDc (combining federal and local spending)
and %23 billion to food stamps. For the 1996 law planned to save $56
billion over five years by reducing payments, capping disbursements,
and excluding millions from entitlements—among them a majority of
children and elderly people without means.

*In addition, 69 million Americans, including & million full-time workers and 5.5
million part-time wage earners, lived in households posting annual incomes coming
to less than 150 percent of the poverty threshald.

- How does a society in which every other lone mother and one child
in four (over 13 million youngsters, including 10 million without any

- social or medical coverage) lived below the official “poverty line” in
1905 manage to convince itself that the penury that afflicts '5(.} many 'of
* its most defenseless members is a consequence of their in.dmd.ual fail-
* ings? The answer to this query is found in the moral individualism that
.' undergirds the national ethos and the tenacious ideology of gender and

the family that makes poor unwed mothers (and fatherless children)
into abnormal, truncated, suspect beings who threaten the moral order
and whom the state must therefore place under harsh tutelage.”

The poverty of these anomalous families is perceived as a "virus” whose diffu-
sion must be circumscribed if it cannot be stopped, the living precipitate of an
indelible and contagious blemish of the self, a foreign “enemy” upon whom one
wages "war." The din of endlessly recycled discourses on the imputed immorality
of single mothers is matched only by the resounding silence on the steep class
inequalities, abiding sex discrimination, and perverse demands of a paternalistic
bureaucracy that conspire to keep them in a situation of persistent social insecu-
rity and marginality.

Historian Linda Gordon has described how, since the dawn of the twentieth
century, the dilemma of single mothers has been canceived as a clinical prob-
lem: they are “morally bad for themselves as well as for their children and for
society” because of their inner deficiencies.”® In her book Lives on the Edge, Valerie
Polakow traces the trajectories of fifteen young single mothers in Michigan and
recounts narratives of their children's daily lives at school to show how these
century-old representations and the assistance programs they inform entangle
these women in an administrative snare that turns the myth of the bad mother
into a self-fulfilling prophecy. Bad mothers they are if they work since they then
violate the patriarchal norm that designates the household as the natural sphere
of women and sacrifice the care of their offspring to the pursuit of a meager in-
come outside the home. Bad mothers they are if they do not work since then they

“live off the state” and, in so doing, inculcate in their little ones the habits of the
social parasite.” The 1996 public assistance “reform” cut through this alternative

by resolutely favoring the second reading, giving clear priority to the imperafive
of wage labor (o its surrogates and similes: training programs, apprenticeships,

or volunteer work in the not-for-profit sector that will count administratively as
make-work or mock-work) over the maternal duty of raising children, based in
part on the doctrine of “gender sameness” favored by middle-class women.*

*This latter point is stressed by Ann Orloff, “Explaining US Welfare Reformm: Power,
Gender, Race and the US Policy Legacy,” Critical Sacial Policy 22, no. 2 (February
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But above all, whether they turn to the state or the market, dispossessed
women in the United States find themselves condemned to chronic poverty. [n
1990, every other single mother received no financial support from the father of
her children due to the laxity and disorganization of social services; and those
who did receive alimony had to make do with a bare average of $2,100 per year,
A wage worker toiling full-time, year-round at the minimum wage earned a mere
$700 per month, coming 20 percent below the poverty line for a family of three.
A mother who opted for arnc so that her children would at least have medical
coverage received a national average of $367 per month, an amount coming by
design to less than 55 percent of the “poverty line." Far from relieving it, then,
America’s charitable state bears primary responsibility for the feminization and
infantilization of poverty in that country: it actlvely perpetuates both its brute
realities and its enduring myths, the material foundations upon which it rests and
the warped representations in which it fives,

These draconian measures are popular with the core electarate—of
the white working and middle classes—because “welfare” is perceived
as essentially benefiting lower-class blacks, that is, coddling a popu-
lation of shady civic standing owing to its alleged flaws in the twofold
register of the work ethic and family values® It matters little that a
plurality of public aid beneficiaries at any one time (and a majority
over time) are actually of European descent: 39 percent of the “stock”
of AFDC recipients in 1995 were white, as against 35 percent African
American and 18 percent Hispanic; and that the proportion of black
recipients decreased steadily from 1960 (when it pealed at 45 percent)
to 1996. The country’s idée fixe remains that assistance to the poor
serves mostly to keep inner-city mothers mired in idleness and vice,
and to encourage among them the “antisocial behaviors” denoted and
denounced by the semischalarly tale of the loathsome “underclass.**

This collective perception is a late ethnic reversal of the twentieth-
century pattern and a direct fallout of the surging black mobilization
against caste rule leading to the race riots that shool America’s big
cities in the mid-1960s. Prior to 1964, African-American deprivation
had been nearly invisible on the national stage. Thus the central charac-
ters of Michael Harrington's The Other America, the 1962 book canven-
tionally credited with catalyzing the policy debate that culminated with

2002), 96-118. A different diagnosis spotlighting the unresolved tension between the
“Work Plan" and the “Family Plan” coexisting in tension inside the worlfare agenda is
given by Sharon Hays, Fint Broke with Children: Women in the 4 ge of Welfare Reform
{New York: Oxford University Press, z003), esp. 18-24 and 33-g3.
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the declaration of the ill-named War on poverty, were not urban blacks
put rural whites of the Appalachian holl(?ws.“’ Right after the Watts
uprising and the wave of ghetto upheavals it usherec‘i, however, pover.ty
came to be consistently painted with a black fac.e in the mass media.
As the poor grew darker in the collective consc:fence, tl‘ley were .also
cast in an increasingly unsympathetic and lurid light, as 1rresp:?n51b1e,
profligate, and dissolute. And public assistance was sw1ft1‘:ly dEplCtEfi.a,S'
a “welfare mess” steadily worsening into the insuperable wielfare crisis
of the 1990s calling for an authoritarian makeover of soleal polfcy. In
news magazines for instance, the share of blacks in major sto'rles on
poverty between 1967 and 1995 came to 62 percent., dOL}blE their s:hare
in stories of the 1950s as well as double their weight in the national
population living under the poverty line.” '

The close association between categorical assistance programs and
race in the public mind rendered these programs especial%y vuln.erable
on the political front. It made it possible to mobilize against this se‘c-
tor of the charitable state the force of racial animus and class preju-
dice which, in combination, turn the ghetto poor into social letaches,
if not veritable “enemies” of American society® Indeed, as the image
of poverty got blacler on television and in the press, Whltf? hD'StllltY
toward welfare surged. It should be noted here that this racial chrnerf—
sion of welfare “reform,” thinly euphemized but ubiquitous in Ameri-
can political debate—at the media ceremony on the White House lawn
marking the signing of the bill into law, President Clinton was ﬂan.lced
by a matronly black recipient of AFDC—went c?ompletely ‘unnotlced
by European commentators.” Moreover, the racial connection reveals
a direct causal parallelism and chronological coincidence between the
changing symbolic construction of problem populations at the bottom
of the socioracial order and the punitive turn taken by the US state
on both the social and penal fronts. Following the ghetto mutinies of
the 1960s, the diffusion of racialized images of urban destitution went
hand in hand with rising resentment toward public aid which bolstered
{(white) demand for restrictive welfare measures centered on deter-
rence and compulsion. During the same period, the spread of l?laclc-
ened images of crime—even as the share of African ArTleric?ns in the
offending population was decreasing—fed mounting animosity toward

*It is telling, « contrario, that Rebecca Blank lists the fac-t thz-it "rz.icial issues are
becorming more prominent in Europe” due to pastcolonial lmmi_gratlon among the
factors that (should) make “welfare reform” more useful, attractive, and applicable
in Old-World nations. Rebecca Blank, “ULS. Welfare Reform: What's Relevant for
Europe?” Ecoronic Studies 49, no. 1 (January zo03): 4974, at 69,
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criminals and fostered (white) support for expansive prison policies
narrowly aimed at retribution and neutralization.”®
The primary justification for the steep cuts in public aid proffered
by PRWORA was that welfare support is too generous, that it saps the
will to work of its beneficiaries, and sustains a “culture of dependency”
as harmful to them as it is to the country, and that this culture in turn
explains the rise of out-of-wedlock births and the string of patholo-
gies that allegedly come with them. This justification has been reiter-
ated with minor inflections throughout the past century each time
the question of poverty relief has surged onto the national political
scene—some analysts trace it ali the way back to the colonial founding
of the country and even earlier, in Edwardian England wracked by the
problem of vagrancy®® In the debate leading to the 1996 “reform,” four
racialized fipures coalesced into a new controlling image of the issue
by offering vivid incarnations of “dependency” and its corrosive con-
sequences: (i) the “welfare queen,” a wily and fecund black matriarch
who shirks employment, cheats the public aid bureaucracy, and spends
her assistance check high on drugs and liquor, leaving her many chil-
dren in appalling neglect; (ii) the African-American teenage mother, a
“baby having babies” often raised on welfare herself, whose immaturity
is matched anly by her moral depravity and dissolute sexuality; (iii) the
lower-class “deadbeat dad,” typically black and unemployed, who im-
pregnates women left and right and flippantly abandons them and his
offspring to the care of taxpayers; (iv} and the elderly immigrant from
the Third World who slips into the United States to manipulate wei-
fare into a cost-free high-class retirement.®" This caricatural quartet,
orchestrated by an endless stream of journalistic, political, and schol-
arly reports, was presented as living proof of the fundamentally cor-
rupting nature of public assistance*

In reality, as we pointed out in the preceding chapter, the real value
of AFDc payments declined by one-half over the quarter-century lead-
ing to the deletion of the program, melting from a national average of
$676 per month in 1970 to some $342 in 1995 (in constant dollars of
1995), a sum coming to less than half the poverty line. This means that
the households which received welfare could hardly “depend” on it and

*The obsessive focus on these four figures, led by the flamboyant “welfare queen,” is
also instrumental in obfuscating the fact that ArD ¢ beneficiaries are overwhelmingly
children and not aduits (8.8 million as against 3.9 million in 1996). This means that
the negative consequences of welfare reform would be borne, not by wastrels who
shirk their moral duties, but primarily by minors who can hardly be held accountable

to norms of warl, sexuality, and matrimony (and made to pay for the putative errant
canduct of thelr parents).

were forced to tap other sources of income to subsist. I.n poiflt. of fact,
- 2 majority of AFDC recipients were engaged in some paid actm(ii:y, lega'l:
- or illegal, formal or informal, and they toiled hard Fo malke ends mee
- in the 100052* In a detailed study of the budgets ar.ld' 1m.:ome-gene.rat1n§
 strate gies of 379 women receiving AFDC in four cities in 1994, Edin an

Stein found that 39 percent worked off the books in the regular econ-

: omy, and 8 percent toiled in underground trades, while fully 77 percent

received unreported income from kin and partners, both absent and
cohabiting with them sub rosa™ In short, all relied on welfm:e but r.mnle
could depend on it. And, as meager as welfare was, unskilled smg‘e
mothers who moved into the job market often did worse than on public
aid due to the added costs in transportation, child care, apparel, an‘d
health care occasioned by joining the unprotected labor force. %at s
more, over half of welfare recipients nationwide left t.he [?ro‘gram within
a year of getting on the rolls, and two-thirds exited it w1f_h{n two years.
This is because the vast majority of recipients intensely dislike receiving
aid, disapprove of members of their family doing. so, and ﬁn'd the n}a}—l
terial deprivation, social burdens, and cultural stigma associated w.1t
being on the rolls simply unbearable. Similatly, the preva.lent notion
that most children who grow up on welfare land on the assistance r-olls
a5 adults is empirically unfounded: only 20 percent of daughters rms?d
in a highly dependent household (e.g., drawing over om.a—fo.urth of its
income from welfare payments) became reliant on public aid a't some
point in adulthood, and they did so not because they got habituated
to welfare but because, like their parents, they faced a clos“ed oppoTtu’—’
nity structure* So much to say that AFDC was hardly 2’ way of life,
¢ransmitted across generations in the manner ofa genetlc disease, l5115-'.
alleged by neoconservative ideologues and their epigones among the
New Democrats. ‘ ' o N
On paper, the “reform” endorsed by Clinton aimed at mo\rlng‘peop
from welfare to work.” But, to begin with, most mothers on efsmstance
were already engaged in gainful activity, albeit on t.he margins of the
workforce. Next—and this is revealing of the intentions of the. lengsla~
tors—the law had absolutely 1o jobs componeiit. Not one of its eight
titles addressed economic issues.* Nota single measure.'u.l the law was
aimed at improving the employment options and conditions faced by

s These titles concern: (1) the establishiment of TANE, (3} E’EStI'iCtiﬁl"lS on 556, (3)
the enforcement of child support, {4) the exclusion of aliens from public berclle}fjts, (5}
child protective services, {6} child nutrition programs, (7) Food s’tamps ant E.ll’\gz;
prevention, and (8) a grab bag of miscellaneous measures, 1nc1ud11l1g drug destnlig
recipients, the elimination of assistance to drug offenders, and abstinence education.
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welfare recipients. No budget for job training and job creation figured
in it. State governments were given pecuniary incentives to devise plans
to meet preset quotas of caseload reduction and work participation,
but such plans would center entirely on the “personal reformation” of
dispossessed single mothers through “readiness workshops” designed
to teach them mainstream cultural norms and work submissiveness, as
if poverty and joblessness were caused by “fear of failing, dependency,

bad attitude, a sense of entitlement, the vicetim mentality, and low self-
esteem.”?

Advocates of PRWORA have weighed in exclusively on the “push” -

side of the transition from assistance to earnings without concern for
the absence of “pull” from the work side. The new legislation never
addresses the dearth of jobs, the subpoverty wages, the instability of
employment, and the lack of protection and ancillary supports such as
transportation at the bottom of the labor market, It concentrates on
making public aid beneficiaries “work ready” while disregarding the
fact that the jobs that single mothers find or need are themselves not
“mother ready.”*® The $3.8 billion in subsidies for child care (spread
out over six years) penciled in the law were little more than a drop in
the ocean of needs in this regard. The "work opportunity” to which the
legislators made copious reference, enshrined in the title of the act, was
left entirely to the benevolence of employers. During the final phase of
the 1996 presidential campaign, Clinton made a resounding appeal to
the civic conscience of corporations, churches, and philanthropic orga-
nizations so that they would “create the jobs necessary for the reform
to succeed,” arguing that employers who ceaselessly complain about
welfare have a moral obligation to hire its {tormer) clients. But it is
hard to see how and why businesses would suddenly rush to employ en
masse a sorely underqualified population—one-half of AFpc recipients
did not graduate from high school, and only 1 percent held a university
degree—that is moreover severely stigmatized when the market was
already awash with cheap labor?” :
Based on telephone interviews with a representative sample of 800
employers in each of four metropolitan areas chosen to control for
regional and demographic variations (Atlanta, Boston, Detroit, and
Los Angeles), economist Harry Holzer analyzed the volume and tenor
of the jobs offered to low-education waorkers, their spatial distribution
(downtown, inner city, suburbs near to, or far from, the city center),
the type of skills required by firms which hire, and the starting wages
of the employees recruited® The results of his study, published in
March 1996, just as the final phase of the welfare debate was gearing up,

how that blacks residing in the ghettoized districts of the metropolis
5

mulate all possible obstacles. Not only are there fewer J:obs in tl‘1e
.z:ntral city than at its periphery, but 8o percent of these jobs are in

the service sectors requiring a level of education tha't far exceeds their
own. Most of these job vacancies are filled through 1nforr.nal chann'elﬁ
via personal recommendation and trustworthy connections—whic

the inner-city poor typically lack. Moreover., employers t‘enfi to .scre'en
out applicants with a spotty employment l.ustory ora cr1‘mn}al‘J ust'u:e
record (an issue we revisit in chapter 5). Fmally,‘ racial 'dlscnmlnatlon
persists to the detriment of young black men in particular, who are
“last hired and first fired” in nearly all sectors of the economy and
whose pay rates remain abysmally low (generall)‘r well below the }c:fﬁ—
cial poverty line).*® Before bill HR 3734 turned into PRWORA, then,
one could clearly foresee the bleak socioeconomlcf future that awaited
welfare recipients forcibly pushed into the inferior segments of t.he
precarious and underpaid job market which they would enter Wllth

every handicap.

A comprehensive report prepared for the US Department of Health and‘Hurnan
Services under the Bush administration in May of 2004 would later confirm that
somber picture. Its major findings are that the employers prepar.ed to tap the new
labor pool constituted by recipients of TANF (Tempora}ry Assistance to !\Ieedy
Families, the aptly named successor to Aid to Families with Depen‘de[]t Children)
are “concentrated in specific types of firms," namely, large companies in the urban
service sector looking for employeas “tc fill jobs with irregular work hours, low
pay and benefits, and nonstandard job arrangements.” ‘ o
These firms hire welfare leavers “primarily to meet busme?s .Clb]E'CT[VES, n_ot tg
provide a public service” and they “are skeptical of TANF recipients . 'soft skills,
thatis, the “positive outlook, conscientiousness, teamwork, and elltf[hty. to ada]:.ut
to workplace norms” that workfare programs concentrate 0(1 drilling into their
clients. Employers “worry that recipients face significant barriers—such as poor
academic preparation, transportation and child care problems, and rr?ental iliness
and substance abuse—that limit their on-the-job effectiveness and increase the
chance of job turnover,"* And they have no intention to tackle T.hese fJbstacIes
themselves for the simple reason that the low-wage labor pool IS.CDPIOUS, and
they can simply keep recruiting more laborers as they turn aver. This means that,
absent massive state support and continuing services to help the ‘poc.}r hanging
on to the margins of the employment market, they will keep churning in and out
of the workforce without ever gaining a firm foothold in the regular economy and
thus be in a position to stabilize their household.
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The new law was similarly careful to aveid confronting the economic
causes of poverty: the stagnation of the median household income and
the uninterrupted decline of the real value of the minjmum wage over
the previous two decades (from $6.50 in 1978 to $4.25 in 1996 in con-
stant dollars of 1996); the explosive srowth of so-called contingent jobs,
which make up over one-quarter of the country’s labor force at cen-
tury’s close; the erosion of social and medical coverage for low-skill
workers; the persistence of astronomical unemployment rates in the
neighborhoods of relegation of the big cities as well as in remote rural
counties; and the pronounced reluctance of employers to hire ghetto
residents and deskilled welfare recipients?' It is more expedient, and
more profitable electorally, to pitch vituperative portrayals of the poor
that alternately feed and tap the resentment of the electorate toward
those who receive "handouts” from the state.

Bringing the Poor to Heel

The ponderous brick of more than 251 pages composed in 913 sections,
signed into law by President Clinton in August 1996, whose architec-
ture is so byzantine that no one can fully master its logic or grasp all
of its ramifications, is based on four principles which, together, cast
persistent poverty as an outlaw status to be dealt with through pater-
nalist supervision and deterrence, and effectively shift the burden of
coping with destitution onto the most deprived individuals and their
families.

First, the law abrogates the right to assistance enjoyed by lone mothers
with young children under the Social Security Act of 1935.% In its stead,
it stipulates the obligation for parents on assistance to work within
two years as well as sets a lifetime cap of five years of support. Once
this personal “quota” is reached, a mother without resources whose
children are over five years old no longer has access to assistance from
the state: she has to accept whatever job is available or to turn to family
support, begging, criminal activities, or the informal economy of the

*The law is crystal clear on this point. Section 433 of PRWORA specifies in its para-
graph (a), article 1: “Nothing in this title may be construed as an entitlement or a de-
termination of an individual’s eligibility or fulfillment of the requisite requirements for
any Federal, State, or local governmental program, assistance, or benefits.” Personal
Responsibility and Work Reconciliation Act of 1996, 171, The full text of the law is

available online at the Library of Congress site: http:,f,n'thomas.loc.gov/cgi-bin/query/
z?c109:H R.3734. ENR:htm,
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: street.” By eliminating welfare as an entitlement, PRWORA reversed a
' major plank of the “legal rights revolution” of the 1960s that had en-

abled poor Americans to call on the federal courts to extract tl'}e ddi\f—
ery of minimal public goods from state and local bureaucra(‘:les. Ti‘lls
legal regression on the social welfare front parallels I,;he mountlr{g le'gl.s—
lative restrictions enacted in the 19905 on inmates’ use CIF the ]udl(.:lal
System to obtain the enforcement of their fundamental rights behind
bars. Not coincidentally, it was also in 1996 that Congre‘ss E:assed the
Prison Litipation Reform Act that sharply curtailed CDl’lVlthj‘. at?cess to
the federal courts (it cut the number of cases by 40 percent in six years
gven as the inmate population kept growing).** ' '
Secondly, the federal govermnent devolves responsibility _)"or assistance
to the fifty states and, through them, to the 3,034 counties entljusyed
with setting eligibility criteria, disbursing payments, and establishing
the job search and support programs necessary to “move people to
work"” {inasmuch as they come up with the funds necessary to undt.:r—
write them), Within this decentralized framework, states and c:oun.tles
have all latitude to impose more restrictive conditions than tl}ose stipu-
lated by the federal law. A number of them hastened to use it to 10\&:'81'
lifetime eligibility from five to two years and to delete various cate.go.r{es
of benefits. A few weeks after the passage of the Personal Responsibility
Act, Governor Engler of Michigan, who yearned to make his state a
“national model for welfare reform,” proposed cutting all assistance to
poor mothers who would not work within six weeks of giving birth flnd
to reduce benefits by 25 percent for all participants who would fal} tf)
be gainfully employed within two months of getting on the rolls. ThlS’ is
hardly surprising, since the law sets up an elaborate system of financial
rewards and penalties that encourages states to use all means necessary
to cut the number of recipients, 25 percent of whom had to be “put to
work” in the year following passage of the law and 50 percent by 2002.
The definition of “work” entailed here {wage labor in the private sector,
a subsidized public job, attending a training program, etc.) remains
hazy and is to be determined by each state within the frame.wc.lrk of
a contractual agreement with the federal government. The minimum
number of hours worked per week was set at twenty during the first
year and thirty afterward.

*Remarkably, the device of lifetime limnits on public aid receip‘t was first propc?sed.
not by right-wing detractors of the welfare state, but by liberal intellectuals smlttﬁ:n
with the notion of “individual responsibility”: Columbia social work pr(?fessnr.lrwm
Garfinkel, Princeton sociologist Sarah McLanahan, and Harvard economist David Ell-
wood all advocated it in the 1980s. Joel F. Handler, The Poverty of Welfare Reforn: (New
Haven, Conn.: Yale University Press, 1995), 3 and 153.
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Now, the public aid budgets of the states were already falling fast by
the time welfare "reform” came through, and everything indicated that
they would continue to decline in real terms The possibility of turn-
ing a portion of welfare payments into subsidies for employers who
agree to hire recipients resolves nothing. It only shifts what meager
public monies circulate from the pockets of the poor to the coffers of
firms. This also guarantees that, for fear of attracting welfare recipients
from neighboring areas as well as to satisfy the fiscal and moral rigor-
ism of their electorate, states will follow the lead of the least generous

of them, and further pare their programs for the dispossessed (whose
voice in public debate is muted as they scarcely vote). Those who would
doubt this reasoning can ponder this precedent: when responsibility
for psychiatric hospitals was transferred from Washington to the states
in the 19705, local governments hastened to close them down and turn
their patients out onto the street, swelling the flood of the homeless
and human flotsam who have been haunting America’s cities ever
since, A decade later, it was estimated that 8o percent of the coun-
try’s homeless had gone through an establishment for mental health
care.* When it comes to programs for the poor, devolution implies
bureaucratic retrenchment leading to the reduction of services from
the social wing of the state, which in turn necessitates an extension

of those services provided by its penal wing to “mop up” the ensuing
public troubles.

"The patients we examine in fails are the same ones we used to examnine in psychi-
atric hospitals” twenty years ago, explains a former head of the psychiatric ward

the wake of the policy of closure of large public hospitals, the number of patients
in the country’s asylums plurnmeted from 559,000 in 1955 ta 69,000 forty years
later. In theory, these patients were to receive ambulatory care from community
heaith centers.3" But the local clinics expected to replace the asylums never ma-
terialized due to the absence of public funding, while the existing health centers
withered away as private insurance balked at picking up the slack and the federal
medical net was reduced—just as the number of Americans stripped of health
coverage rose to record highs.

The “deinstitutionafization” of the mentally ill in the medical sector of the state thus
translated into their "reinstitutionalization” in the criminal justice sector, after they
had transitioned through more or less extended periods of homelessness. Indeed,
the majority of infractions for which they are put under lock are public order of-
fenses that are little more than the practical manifestation of their psychological
impairment.”” Mentally il] persons have thus filled the battom rung of the over-

of the clinic of Men's Central Jail in Los Angeles (the largest in the country).®* In

-rown carceral system, creating insuperable dilemmas for the managers of cus-
| Eudial establishments who have to cope as best they can with the consequences
of the shift from the medical to the penal treatment of mental afflictions in the
nether regions of social space.

Thirdly—and this is at once the most anodyne and the most Cm;_
sequential mechanism in the medium run—after 1996 V\.'elfare bud-
gets are set, not as a function of the needs of the populations served, -
but by fixed endowments called “block grants.” The amm.m.t allotted to
ANF for the country as a whole was pegged at $16.3 billion per year
until 2002. This means that federal welfare outlays can no longer play
a countercyclical role. If unemployment and poverty rise suddenly, due
for instance to a recession or swift demographic changes, states must
face rising demand for assistance with stagnant means—or reduced
means since the computation of TANF allocations also does .not tale
inflation into account. This technical device, whose purpose is to cap
the level of public assistance outlays irrespective of external pr{i:ssures
to raise it, is bound to sharpen the tensions between the counties and
cities of a state confronted with a resurgence of visible poverty without
the resources to meet it. And so it cannot but reinforce the tendency
toward “defensive localism,” which is one of the main causes of the
extreme concentration of destitution in the American metropolis.*
Finally, the new public assistance law squarely excludes fron the wel-
fare rolls, including medical assistance to the indigent, an assortmt'ant
of categories shorn of the means of exerting political pressure: foreign
residents who arrived within the preceding six years (even'when they
pay taxes and social premiums), persons convicted of narFotlcs offenses
under federal law, poor children suffering from disabilities {315,000 of
them would lose ail benefits in the six years following the passage of
the law), and teen mothers who refuse to live with their parents, 01.1 the
pretext of promoting marriage, PRWORA allows states to deny.ald to
unwed mothers under eighteen and to children born while the1r.p‘ar—
ents were on welfare. It also rolls back payments to mothers receiving
assistance who decline to identify the father of one of their childrer.l a'nd
prohibits adults with neither resources nor offspring from receiving
food stamps for more than six cumulative months over a period of
three years. And these are only the most visible elements of a vast w.eb
of "disentitlement strategies” aimed at occluding the cham'lels for c.lls-
tributing assistance.® One such strategy consists in redefining medical
conditions that qualify as disability in a restrictive manner: such was
the jolly task undertaken by the public aid offices of two dozen states
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after passage of the law, with the goal of “reclassifying” thousands of

disabled people as fit for work, and therefore barred from assistance,
The Personal Responsibility and Work Opportunity Reconciliation

Act came on line in July 1997 but did not begin to exercise its full effects

until the fall of 2002, when the five-year cut-off period was reached by

the first wave of recipients, many of whom found themselves stripped-

of all support. Its provisions are so numerous, complex, and contradic-
tory that it is difficult to this day to ascertain exactly how and at what
pace they have been applied and with what effects. All the more so
since states were granted considerable leeway in adapting them (and
in escaping some of them through “opt-out clauses™). Welfare rights
organizations as well as the mayors of big cities penalized by the ex-
clusion of immigrants from assistance also enrolled the judicial appa-
ratus to thwart the implementation of the act. Thus the Republican
mayor of New York, Rudelph Giuliani—who waged a merciless cam-
paign against the poor of his own municipality during his two terms in
office*®—rose up against the measure in 1996, arguing stridently that it
violates the federal constitution. He opposed the federal law because it
threatened to throw tens of thousands of New Yorkers of foreign origin
onto the street while New York State law obligates counties (including
that of New York City over which he presided) to provide assistance
to “persons in distress.” The behavior of the poor and their families,
public bureaucracies, charitabie organizations, and private firms have
all changed in myriad ways to adjust to the new system of incentives
and constraints created by the “reform” of welfare. It is well established
that, when it comes to social policy, projections are not predictions.*
Nevertheless, it was not hard to anticipate the main effects of the law,
ceteris paribus—and especially holding constant the state of the labor
market.

It was expected at the time of its passing that PRWORA would, first
ofall, cause a further drop in the living standards of the poorest Ameri-
can families, since the law dictated a reduction in the real value and
accessibility of assistance. According to projections drawn up by the
Department of Health and Human Services, 2.5 to 3.5 million in&igent
children would be denied support by 2002 solely through the enforce-
ment of the five-year lifetime cap, even as the United States already
sports the highest child poverty rate in the Western world: one child
in four—and one black child in two—grows up below the “poverty
line” in America, as against 6 percent in France, Germany, and Italy,
and 3 percent in Scandinavian countries** On January 1, 1997, half-
a-million foreign residents were slated to lose the modest assistance

they had hitherto received, the “Supplemental Security Income” check
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‘of 8420 per month granted to the disabled or blind elderly. A study by

the Center on Budget and Policy Priorities computed that households
subsisting below one-half of the poverty line (that is, malking do with less
than $7,800 per year for four people) would bear half of the cuts to the
food stamp program ($23 billion over six years) and that some 300,000
immigrant children would thereby lose their nutrition assistance,

By throwing hundreds of thousands of readily exploitable new ap-
plicants onto the peripheral segments of the labor market, welfare
“reform” promised to further depress the level of wages for unskilled
workers, thus swelling the ranks of the “working poor.”? The informal
economy of the street was bound to experience a growth spurt, and
with it the criminality and insecurity that eat away at the fabric of daily
life in the collapsing ghetto. The ranks of homeless persons and families
was set to swell, as was the number of indigents and sick people left
without care, since the new law prohibits hospitals from offering free
medical treatment to drug addicts or prenatal care to women convicted
of narcotics possession or sale, among other restrictions. Cities would
be in a position to weaken the last trade unions to retain a modicum
of influence, those of municipal employees, by threatening to replace
local functionaries in low-level positions with the free person-power
provided by the forced-work programs that welfare recipients would
be required to join.

Eight years after its passage, the results of welfare “reform” are as con-
trasting as they are controversial.* Neither the providential prophecies
of worl and dignity for all Americans proffered by the advocates of
PRWORA, nor the catastrophic predictions of explosive poverty swamp-
ing America’s cities made by the opponents of the law have come true.
This was foreseeable, to the degree that both sides exaggerated the “de-
pendency” of AFDC recipients on state support, the former better to
indict welfare and the latter better to salvage it. In reality, as we stressed
above, no indigent family could rely on an assistance program that, by
design, was woefully insufficient to provide it with minimal material
security. But several additional factors have combined to derail both of
these antipodean previsions.

First of all, the effects of the new law have been scrambled and sub-
merged by five years of economic prosperity without precedent in re-
cent U.S. history. The stupendous rise in national income driven by the
real estate and stock-market boom between 1996 and 2000 {the average

. income reported by taxpayers jumped from $43,000 in 1995 to $55,700

in 2000 in constant dollars of 2004) and the resulting tightening of the
labor market (the official unemployment rate approached 3 percent in
1999} improved the lot of lower-class Americans and accelerated the
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ongoing reduction of welfare outlays and rolls, independently of any
modification of that policy.* Next, a number of states had already, on
their own initiative, undertaken for many years experiments similar to
the federal measures enshrined into law in 1996, on the one hand, and
some fifteen states chose to remain outside the framework of the new
legislation until 2002, on the other. At the end of 2003, Kansas, Massa-
chusetts, Montana, Nebraska, and Oregon, as well as South Carolina,
Tennessee, Virginia, and Hawaii, continued to be exempt from many of
the stipulations of PRWORA. Moreover, due to the general prosperity,
28 of the 50 members of the Union elected to use their own funds to ex-
tend benefits beyond the sixty months authorized by TANE, while two
more eliminated time limits on aid entirely, thus softening the harsh-
est provisions of the new regime** In 1997 Congress voted to raise the
minimum wage from $4.25 to $5.15: It also improved child support
enforcement and collection, doubling the share of poor single mothers
receiving income from absent fathers over a decade. Finally and most
importantly, the sudden economic boom and the unexpected budget
surpluses it generated made it possible for states to increase subsidies
for childcare and transportation, and to extend state-sponsored medi-
cal coverage and income support in the peripheral sectors of the job
market: the Earned Income Tax Credit was expanded to where it sub-
sidized the earnings of a low-income parent by up to 40 percent by
2003.% This means that the United States surreptitiously implemented
an active labor market policy, paradoxically, at the very moment when
it was swinging “from welfare to worlfare” during a phase of general
prosperity.

Disregarding the exceptionally favorable conjuncture in which it was
launched and the many ways in which its early implementation flouted
its core principles, advocates of the new disciplinary policy of social as-
sistance have gloated over its evident “success” by pointing to one and
only one statistic (revealing of its singular objective): the spectacular
decline in the number of recipients. From this Malthusian perspec-
tive, the triumph of welfare “reform” is incontrovertible, as that figure

*'The respective causal weights of economic trends and policy reform in accounting
for the sharp decline in public aid receipt is a matter of dispute, but early research
gives a decisive edge to the economy. Of nine major econometric studies conducted
by 2000, three cancluded that welfare changes had virtually no impact (due to a pat-
tern of slupgish caseload adjustment), with the economy explaining 8o percent of the
drop in the rolls; the six that granted reform an influenee estimated that it accounted
for only 15~35 percent of the outcome, compared to 25-50 percent for the econamy.
Stephen Bell, Wity Are Welfare Caseloads Falling? New Federalism Discussion Paper
(Washington, D.C.: The Urban Institute, zoo1).
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plungEd from 12.7 million in 1996 to 6.5 million in 2001, barely 2.3 per-
cent of the national population (the lowest share recorded since 196g),

* and down to 5 million by mid-2003. But what became of the 2.7 million

adults and 5 million children who previously received assistance?

One need only follow their trajectories after they “exited” the welfare
rolls to realize that the springboard of workfare hardly enabled them to
escape material poverty and social insecurity. In 2003, over 40 percent
of the household heads leaving TANF had not found work and were
forced to turn to kin support, the informal economy or criminal en-
deavors to subsist. Among the 60 percent who had found a job thanks
to the economic bang of the late 1990s, the vast majority worleed part-
time, most lacked medical and social insurance, and they earned an
average of seven dollars an hour*” —keeping them well below the fed-
eral poverty line.* What is more, a large share of Americans pushed off
of welfare lost their access to Medicaid and food stamps, even though
they continued to be entitled to them in principle: eight in ten fami-
lies living with an income less than half the poverty line received all
the assistance for which they were eligible in 1995; this proportion
had dropped to one in two five years later. Reforming welfare clearly
succeeded in sharply increasing disentitlement. Thus it was estimated
that in 2002 around one-third of the welfare population had left the
rolls due to bureaucratic sanctions and discouragement in the face of
a tedious and abusive process. A field study reports that out of every
100 persons walking through the door of the new-style welfare office to
apply for aid, 25 are diverted at entry; of the 75 filling an application, 25
will be discouraged or evicted within weeks, leaving only so pursuing
the process*®

Finally and most importantly, former welfare recipients pushed
toward compulsory work display “profiles in hardship” virtually iden-
tical to those of their compatriots who had received or still receive
assistance. In 1997, 34 percent of TANF recipients experienced “critical
situations” in terms of housing, food, and access to healthcare; this
was the case for 35 percent of those who had recently “exited” the wel-
fare rolls and for 3o percent of former recipients thrust back onto the
deskilled labor market more than one year earlier.” That same year, as

*An hourly wage of seven dollars yields a gross annual income of $14,000, 22 per-
cent below the poverty line for a family with two children after deductions and before

taxes ($14,348 in 2002). Note, moreover, that the said line is abysmally low since cur-

rent consumption needs put the minimal budget for a household of two adults with
two children at $33,511. Heather Boushey, Chauna Brocht, Bethney Gundersen, and
Jared Bernstein, Hardship in America: The Real Story of Working Families (Washing-
ton, D.C.: ErI Books, 2001), 8-17 and 52-55,
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Republican and Democratic politicians joined in the chorus singing
the praises of welfare “reform,” one-quarter of former AFDC beneficia-
ries who had ended up with part-time work were forced to skip meals
regularly, 57 percent worried about not being able to feed their families,
and 21 percent had to forego urgent medical care. The situation of ex-
recipients who had found fuli-tine work was scarcely less precarious;
since 30 percent did not earn an income sufficient to cover their rent,
46 percent worried about getting enough food, and 11 percent had had
their phones cut off for failing to pay their bills.5

A series of evaluation studies conducted by the Urban Institute confirms thar,
contrary to the dominant discourse, America's subproletarians are far from mov-
ing smoothly from “welfare as a way of life” ta the world of work as vector of ma-
terial security, personal betterment, and sacial dignity. By 2002, only 40 percent
of those “leaving” TaNF held a job—down from 50 percent in 19gg, at the height
of the boom. Over one-quarter returned to the TANF rolls within a year, while 14
percent were listed as "disconnected"” (without a job, assistance, or any other
mieans of survival identified by the study). The others remained in situations of
definite dependency or insecurity: 8 percent had a spouse who was employed
(most often at the bottom of the occupational fadder); 7 percent were unem-
ployed or had recently worked; and 4 percent were recelving sst payments for
the disabled and the blind. Moreover, the percentage of those “returning to assis-
tance” within a yearafter their alleged transition to work increased by one-fourth
between 1999 and 2002. This prompted the Urban Institute to remark coyly that
“the early employment success of welfare reform is maoderating.”®" It would be
more accurate to say that the 1996 law failed to break the long-established pattern
of cyclingin and out of public assistance, except that now the cycle will eventually
end due to lifetime limits.

Among the recipients who had “successfully” joined the labor market, over
one-third heid a part-time job; one-quarter worked nights, weekends, or irregular
hours; and one in nine were warking at least two jobs to make ends meet, while
two-thirds had no medical coverage. The gross median wage of former welfare
recipients on payrolls was $8.06 per hour, barely above the hourly minimim and
far below the wage rate needed to [ift a family of three above the poverty line
(around $11 per hour). Lastly, it should be stressed that it is an administrative ar-
tifice—and a palitical abuse—to describe those “leaving” TanF as no longer de-
pendent on public assistance, since in 2002 two-thirds of them, including those
employed, continued to rely on Medicaid for their children, and 48 percent were
on Medicaid for themselves, while 35 percent received food stamps {more than
in 1999, when these rates were 57, 40, and 28 percent, respectively),®

As for the former beneficiaries reported as "disconnected,” 55 percent of

whom had not finished high school and 41 percent suffered from serious physi-
cal or mental disabilities, seven in ten worried about not being able to cover their
food expenses and half about paying rent while 63 percent did not have enough
rash left to feed their families at the end of the month. This pattern of acute socio-
economic marginality is confirmed by soup kitchens, which have witnessed an
explosive growth in demand since 1996: the Salvation Army served 51 million free
meals in 1997; this figure was nearing 65 million by 2003. A recent research report
focusing on households pushed off public assistance notes charitably: "Helping
disconnected families poses a difficult challenge. Welfare offices may not even
know who these families are, since offices do not necessarily follow up on those
that leave welfare. Some families may have lost benefits because of mental or
physical problems that render them unable to navigate the system. Misinforma-
tion and administrative hassles may have prevented other families from regaining

benefits."*®

One truly remarkable fact stands out in the sea of statistics gener-
ated by studies of the fallout of welfare “reform”: while the number of
aid recipients dropped dramatically, the national poverty rate has re-
mained nearly unchanged. The percentage of Americans living below
the federal poverty line dipped slightly from 13.7 percent in 1996 to
11.3 percent in 2000 before climbing back to 12.7 in 2004, following
closely the curve of national economic trends—as it did before the “re-
form” of public aid endorsed by Clinton.** And while the overall level
of poverty has stagnated despite the boom and the alleged success of
welfare “reform,” the intensity of poverty has increased: in 2002, the
gap between the average income of poor households and the federal
poverty line (taking into account housing support, food stamps, and in-
kind assistance) came to $2,813, which is 23 percent more than in 1996
in constant dollars.¥ This intensification is corroborated by the detect-
ible rise in the ranks of the homeless and users of soup kitchens in big
cities across the country. It is hardly surprising that new-style public
aid remedies a declining share of the deepest poverty in the country
considering that funding for TANF has remained fixed (at $15.6 billion
per year) throughout this period as mandated by the 1996 law, which
translated into a net decrease of 20.4 percent after inflation by 2004,
and given that only one dollar in three was distributed in the form of
direct income transfer to recipients, with the rest covering adminis-
trative costs and programs supporting transportation, childcare, and
employment preparation

So much to say that, instead of being “"dependent” on state assistance
and thus reliant on collective redistribution, the more insecure frac-
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tions of the American proletariat are now dependent on poverty-leye]
wage labor, the brittle social economy centered on the SJamily, and the
parallel circuits of informal and criminal enterprise. We find numers;-
cal confirmation of this in the fact that wage earners represented g.g

percent of all Americans officially classified as poor in 1996 as against

11.2 percent in 2002.% The poor in the United States are just as nu-
merous and more deprived after welfare “reform” as they were before,
But the forced transition to workfare has made it possible to reassert
in dramatic fashion the imperative of wage labor as a requisite of ful]
membership in the civic community. And, by deflating the welfare rolls,
it has helped invisibilize urban marginality by transferring it from the
public domain to the private sphere of the family and the market. By
the same token, it has converted poverty into a matter of the individual
responsibility of each poor person—much like the justice apparatus

treats criminal conduct as a matter of the personal culpability of each
offender. :

Knitting the Assistantial-Correctional Mesh

Probing the gestation, operant philosophy, and early results of the wel-
fare “reform” of 1996 highlights three developments fostering the penal-
ization of public aid and thence its emergent coupling with the penal
wing of the state. First, in both the political debate leading to the pas-
sage of the law and the body of the legislative text itself, poor single
mothers have been aggressively typecast niot as deprived but as deviant,
a problem population whose civic probity is by definition suspect and
whose alleged work-aveiding “behaviors” must be urgently rectified by
means of preclusion, duress, and shaming, three techniques typical of
crime control. The shift to workfare accentuates their status, not as
citizens participating in a community of equals, but as subjects saddled
with abridged rights and expanded obligations until such time as they
will have demonstrated their full commitment to the values of work
and family by their reformed conduct® This makes them sociological
similes of convicts released on parole who, having served most of their
custodial sentence, recover their membership only after a protracted
period of surveillance and testing establishing that they have mended
their errant ways.

Second, the social silhouette of AFDC beneficiaries turns out to be a
near-exact replica of the profile of jail inmates save for the gender inver-
sion. Nearly all of them live below half of the federal poverty line (the
threshold of eligibility), as do two-thirds of detainees, owing to their

ared periphera] status on the low-wage labm:‘ rTLarkeF. ‘They are 37 per-

cent black and 18 percent Hispanic, just like }aﬂ demz‘ens (.41 percent

and 19 percent respectively). Fully one-half did not finish high scheol,

the same proportion as those entering the carceral syster'n; and theyare

seldom married (25 percent compared to 16 ‘pe.rcent for 1nmz}tes).W’.eI-

fare recipients and jail inmates are also both intimately a?quaufter.i with
violence (60 percent of the former suffered an asss.mlt 1n.th51r hfe., as
- did 50 percent of the latter). And both are saddled‘wﬂh serious physmal
 and mental health disabilities interfering with their participation in ’.ch.e
f:' workforce (44 percent of AFDC mothers as against 37 percent for jail
Dot g .59

m%‘?iiev)eriﬁes that the primary clients of the assistantial and c'arceral
. wings of the neoliberal state are essentially the ‘two' gender s.1des of
the same population coin drawn from the marginalized fractions of
the postindustrial working class. The state regulates the troublesome
behaviors of these women (and their children) through worldare and
those of the men in their lives (that is, their partners as well as- s.ons,
brothers, cousins, and fathers) through criminal justice superwsmn:"
The fact that PRwWORA makes ineligible for aid recipients who CO@t
a range of minor offenses (such as those involving narf:otics) tn?lcal
of street illegality and stipulates an array of new criminal san(.:tlons
for errant conditions or conducts that were previously dealt with by
administrative penalties®™ reinforces our contention that one c.annot
analyze the implementation of welfare policy at ground le\‘fel V.\rlth‘out
taking into account the overlapping operations of the penal mstitufn‘on.
Conversely, it suggests that one cannot ferret out the causes, modalities,
and effects of carceral hyperinflation without linking developments on
the justice front with shifts in social policy. o

Third, the process of “construction of the target population” of wel-

*This is confirmed by a field study of workfare in a Southeastern city, where the
absent fathers of children receiving aid were found to be everwhelmingly poor men,
frequently unemployed or underemployed, saddled with enormous debt t:Dl."C.hlld
support, of whom the local caseworkers estimated th;?t 10-20 percent were in jail cln-
prison. Hays, Flat Broke with Children, 8o-81. A medlarf rate of 15 percent currently
under lock—a reasonable figure coming to twice the national fipure for al['bia.ck rf1en
in 2000—implies that some 45 percent of these men were like‘ly ‘under criminal jus-
tice supervision (adding parole and probation to custody). This, in turn, means that
upward of two-thirds of these fathers would serve time for a felony conviction over
the course of their lives (using rough multiplier ratios for the overall black male popu-
lation of the United States). This prevalence fits the gendered division of the !abor o_f
state control we have postulated, with the women under workfare watch while tlte'ar
men are behind bars (and not just men from the same socioeconomic and ethnic
milieu).
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fare reform turns out to be analogous to that of the carving of the
primary clientele of the penal state in the era of hyperincarceration.
In both cases, public vilification, racial accentuation and even inver-
sion, and moral individualization work in tandem to make punitive
programs the policy tool of choice and censorious condemnation the
central public rationale for rolling out these programs. In both cases,
in keeping with the theoretical model elaborated by political scien-
tists Anne Schneider and Helen Ingram, the benefits supplied by the
state have been curtailed and remain undersubscribed while the bur-
dens stipulated by the authorities are increasing and oversubscribed
Lastly, as with criminal justice, the mutation of welfare policy in the
19g0s resulted, not from a novel policy move by the Right, but from the
espousal of paternalistic measures by the Left, that is, the conversion of
{neo-)democratic politicians to the neoliberal vision stressing the need
Sfor the state to diligently enforce the "individual responsibility” and civic
obligations of the poor on both the welfare and the crime front."

As with penal policy, it is indispensable to hold together the ma-
terial and the symbolic moments of welfare “reform” to fully grasp its
logic, import, and impact. Studies that attend exclusively to the one or
the other, reducing the new law to a blunt instrument to push welfare
beneficiaries onto the low-wage labor market, on the one hand, ortoa
swirl of public discourses and bureaucratic rituals communicating to
lower-class Americans the new cultural rules of the game of work and
family, on the other, are nat just needlessly one-sided and analytically
imbalanced; they truncate the empirical phenomenon itself, For the
efficacy of welfare “reform” resides precisely in its ability to weld these
dimensions and to operate in the instrumental and expressive registers
simultaneously. This allows it to cumulate the support of (economic)
“realists” who would design public policy on grounds of rationality as
well as of (cultural) “idealists” for whom signification and the exempli-
fication of shared values is paramount.

At the level of cultural categories and representations, the public
debate and legisiative battle climaxing with the 1996 law have refur-
bished the most hackneyed Malthusian caricatures of the “undeserving
poor.” Effacing the polarizing class structure and the multisided role of
the state in molding marginality, they have powerfully reasserted the
fiction according to which poverty is a matter of individual deed and
will, and that it would suffice to stoke the matrimonial fire and zeal for
worl of those on assistance by means of material constraint and moral
suasion to defeat the culpable “dependency” they evince.” The new law

has made this fiction more plausible than ever before by replacing a
categorical entitlement with an individual contract between recipient

and state, and by redefining the core assignment and reorgan'izing the
day-to-day activities of the line staff of welfare ofﬁce.s gccor.dlngly— as
illustrated by the frequent renaming of welfare.admmmtratl?ns as"the
«Department of Family Independence” and their local agencies as ].Ob
Centers."® These moralistic stereotypes are tailor-made for legitimiz-

" ing the new politics of poverty, in which the state responds to the rise of

the social dislocations that it has itself generated by deregulating labor
and thinning the social safety net, first, by turning welfare into a funnel
toward insecure employment and, next, by tightening the mesh of the
penal dragnet in the lower tier of the social and spatial structure.

But the heavy symbolic charge of the welfare reform saga shojlld
not blind us to its material mission. The so-called reform was nt?t luSt
“an experiment in legislating in family values and the work ethic,” as
Sharon Hays suggests when she argues that “the cultural message "of
reform has always been more important than its practical efficacy.”*
The revamping of welfare in the fin-de-siécle United States part‘akes of
a revolutionary makeover impinging on both market and state 1.n con-
crete ways that redraw their material configuration and connections. It
is true that the shift to workfare has failed to dent the aggregate poverty
rate and was even accompanied by an intensification of destitution in
the nether regions of the national social space. But PRWORA was never
meant to fight poverty and alleviate social insecurity; on the contrary,
it was intended to normalize them, that is, to inscribe them as maodal
experience and accepted standards of life and labor for the new ser-
vice proletariat of the dualizing metropolis, a task which is indivisibly
material and symbolic. It was the culmination of a train of .measures
deployed over the preceding two decades whereby the American s:,tate
has turned away from passively protecting the poor toward B.'CthElY
making them into compliant workers fit or forced to fill the peripheral
slots of the deregulated labor market.

In that regard, welfare “reform” was a forceful intervention intt:n the
economy, and one may argue that it has worked to the deg}fee‘rt;hat ithas
{1) reshaped the dispositions of recipients through intensive “moral re-
armament,” implying a concurrent and mutually reinforcing degrada-
tion of the recipient self and glorification of the working self; (2) trans-
mogrified the categories of perception through which welfare and W.'Ork
are perceived and evaluated so as to (re)sacralize labor and elevate it to
the rank of absolute civic duty—as in the slogan, posted on the walls of
countless welfare offices, “All Jobs Are Good Jobs"®"; and (3) pressed the
poor into the substandard slots of the unskilled labor market, th‘ereby
increasing the supply of pliable workers, accelerating the churn‘lnig at
the bottom of the employment pool, and intensifying the desocializa-
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tion of wage work, in keeping with the core mission of the “workfare
state” all over the capitalist world.* And, to do 5o, welfare offices have
borrowed the stock-and-trade techniques of the correctional institu-
tion: a behaviorist philosophy of action a la Skinner, constant close-up
menitoring, strict spatial assignments and time constraints, intensive

record-keeping and case management, periodic interrogation and re-

porting, and a rigid system of graduated sanctions for failing to per-
form properly.s”

The penalization of public aid extends even to its material setting and ambiance.
The physical resemblance of the post-refarm welfare office to a correctional
facility is striking: “It’s not just the gates, the guards, and the warning signs, oreven
the orange plastic waiting room chairs and the floors of a dirty-gray institutional
linoleum tile. It's also the overcrowded conditions, the signs commanding "Wait
Here,’ ‘Take a Number for Service,’ and ‘Authorized Personnel Only," and the
voice coming over the intercom announcing the name of the next customer to be

of a prison feel engendered by the seemingly endless rows of locking doors, each
with its own number, leading into the tiny rooms where caseworkers conduct
eligibility interviews with welfare clients."s®
The mandatory activities purported to instill the work ethic in welfare recipi-
ents and the string of incentives (modulated provision of support services, in-
come disregards) and especially penalties (escalating benefit cuts, eventually
leading to permanent ineligibility) look like a first cousin of intensive supervi-
ston programs for probationers and paralees, or other “intermediate sanctions.”
Classes such as the “job readiness” and “[ife skills” workshops are redolent of the
contents-empty rehabilitation courses given to convicts behind bars. As with a
prison, the atmosphere of the public aid office is saturated with distrust, confu-
sion, and fear. Relations between recipients and their caseworkers were surely
adversarial and riven with suspicion befare welfare “reform,” but the new law has
eliminated legal guarantees, magnified the authority and severity of caseworkers
{whose continued employment hinges on pushing a preset share of clients into
jobs, or simply off the rolls), and dramatically increased the stakes of compliance
as well as the probability of detection of violation, and with them the level of
anxiety. And, no matter how dacile one is, the “welfare clock” is inevitably ticking

I - .

Stripped down te its labor-regulatory essence, workfare is not about creating jabs
for people who don’t have them: it is about creating workers for jobs that nobody
wants. In a Foucauldian sense, it is seeking to make ‘docile bodies’ for the new econ-

omy: flexible, self-reliant, and sell-disciplining.” Jamie Peck, Workfure States (New
Yorl: Guilford, 2001), 6.

served orcalling on this or that casewarker. This office additionally has something -
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toward termination due to |ifetime limits. So much so that Sharon Hays concludes
her description of the new warkfare regime at ground level by stressing that “the
work Plan of welfare Is more effective as a form of punishment than it is a positive
strategy for independence,"*

The material mission of welfare “reform,” moreover, does not stop
at promoting labor flexibility. Indeed, the central thesis of this book
is that, like the relentless growth and glorification of the penal appa-
ratus after the mid-1970s that we are about to examine in the next
two chapters, the shrinking of welfare and its paternalist conversion
into worlcfare in the United States is not a mechanical response to eco-
nomic changes so much as an exercise in state crafting aimed at pro-
ducing—and then adapting to—these very changes.* In other words,
like its “prisonfare” counterpart, the workfare revolution is a specifi-
cally political project aimed at remaking not only the market but aiso,
and above all, the state itself. The effect of PRWORA in this regard is
to recalibrate public authority at three levels: its internal organization
(bureaucratic segmentation and differentiation through devolution),
its external boundary (redrawing the division of labor between the pub-
lic and private sectors), and its functional loading (via the penalization
of welfare and the shift from the assistantial to the penal treatment of
the more disruptive correlates of poverty).

The 1996 workfare revalution has reshaped the internal makeup of
the state by discursively decoupling the questions of welfare and work
while practically remaking the former as an institutional support for
the latter. It has elevated the notion that “welfare dependency” is a
problem unto itself, unconnected to the (wretched) condition of un-
skilled labor, to the rank of doxic tenet of soctal policy. In so doing,
it has accentuated the structural properties of the US bureaucratic
field (highlighted in the preceding chapter, pages 44-48) that facili-
tate neoliberal restructuring by further curtailing the political capacity
and muffling the collective voice of the urban (sub)proletariat: namely,

*As statecraft, welfare reform necessarily fuses the material and the symbolic. It
entails, first, a reorganization of the public bureaucracies in charge of the oversight
of dependent populations. Second, it involves the production and diffusion of new
official categories of perception and appreciation that provide a language for depict-
ing and justifying the actions of state functionaries as well as shaping the subjectivity
of citizens. This duality of the state as manopolistic manipulator of public goods and
maler of efficient mental schemata {s discussed by Pierre Bourdieu, “Rethinking the
State: On the Genesis and Structure of the Bureaucratic Field," Sociological Theory 12,
no. 1 {(March 1994 [1993]}: 1-18.
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administrative fragmentation, the class dualism of aid programs and
clienteles, the residual character of public assistance, and the racig|
“filtering” of policy. As for the devolution of welfare provision to stateg

and counties, it has amputated the effective citizenship of the poor by
rendering this provision variable and contingent on local budgets and
local balances of political and bureaucratic power.

A second major material consequence of the law on Personal Respon-
sibility and Work Opportunity has been to redraw the state-market
boundary by accelerating the commodification of public aid. Historian
Michael Katz reminds us that America’s charitable state has a long tra-
dition of contracting to the private and philanthropic sectors, going all
the way back to the colonial period.™ Since its expansion of the 1g60s,
a majority share of the goods and services provided to the poor by the
American state have been distributed through the mediation of non-
profit agencies and commercial outfits. In 1980 already, 40 percent of
the social expenditures of states were allotted through the former and
20 percent through the latter, leaving only 40 percent to pass through
the channels of public bureaucracies.” The 1996 “reform” has vastly ex-
panded the market for social services, not so much out of an ideological
commitment to privatization under the catchy slogan of “reinventing
government” as for the simple reason that the LIS state does nof possess
the administrative capacities required to implement its new politics of
social insecurity on the social welfare side. Indeed, we shall discover in
chapter 5 that a similar bottleneck emerged on the penal side, leading
to a similar outcome: the resurgence and stupendous growth of private
correctional operators as adjuncts of the state.

To enforce the five-year lifetime “cap” on assistance or to authorize
the allocation of food stamps requires detailed and comprehensive data
on the full welfare trajectory of applicants. To date, no state or county
has all this information at its disposal. The administrative records avail-
able at the onset of PRwWR A contained only dispersed and fragmentary
data, which were typically erased after a few months. Moreover, these
records were neither standardized nor compatible from one county
to the next (in many rural areas, the files of recipients were still b_ia'mg
processed manually using paper forms). According to political scientist
Henry Brady, who was commissioned by the American Academy of
Arts and Sciences to report on this thorny issue, creating the informa-
tion systems needed to implement the new welfare law would require a
colossal administrative and financial effort over many years, on a scale
comparable to that which accompanied the creation of Social Security
during the New Deal. But the welfare “reform” of 1996 neither provided

budget nor assigned the federal government the task of coordinating
tate and county endeavors on this front™

Short of a mammoth expansion of public bureaucracies that would
yisibly defeat the goal of shrinking the welfare state, there was only one
solution to implement the revamping of public aid into a springboard
toward low-wage work: to resort massively to private operators in both
the for-profit and the nonprofit sectors. The welfare revolution of 1996
thus opened a new era in the marketization of social services, as states
and counties scrambled to outsource worldfare activities in order to
" meet the mandated targets of placing one-quarter of their recipients
into jobs by 1997 and one-half by 2002 on pain of losing federal funds.
Within five years of the passage of PRWORA, all but one state had out-
sourced their TANE obligations, a market estimated at $1.5 billion with
nearly one-third of state contracts going to commercial operators.”™
As noted above, privatization of public goods and services is not a
novel development in the United States. It has grown in spurts at each
major stage in the historical trajectory of domestic policy—during the
Progressive era and the New Deal, in the Great Society years, and under
the Reagan presidency—and it has advanced during phases of both
expansion and contraction in state activities” But welfare "reform”
has reconfigured the landscape of privatization after 1996 in dramatic
and unprecedented ways in terms of scale and dynamics. PRWORA
has hugely increased the size of the pie and the prospects for growth
and profit-taking on the social welfare front, with a market potential
estimated at $15 billion of the $30 billion in state and lecal services.™
It has extended the principle of competitive bidding to all contractors,
including nonprofit providers who used to get government missions
on account of their community standing. And it has authorized pri-
vate operators to bid for the full gamut of services, including welfare
intake and the determination of eligibility (two sensitive operations
strictly reserved to public entities under AFpc).”® This has attracted for
the first time large firms specializing in data systems and information
management that possess the size and technological means to capture
the more lucrative end of the spectrum of social services.”

*For example, Lockheed Martin Information Management Services, a unit of the
$30-billion Leckheed Martin Corporation, created in 1984, launched a Welfare Re-
form Division centered on “self-sufficiency” in 1996, It provides a range of government
services, from child support and employment preparation to ticket enforcement to
truck registration and inspection. The new workfare market made it the fastest grow-
ing subdivision of the entire corporation: by 2004, it had garnered 26 TANF contracts
in 8 states, worth about $108 million. Mary Bryna Sanger, The Welfare Muarketplace:
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The corporate giants Lockheed Information Services (a subsidiary of
the military behemoth Lockheed Martin), Electronic Data Systems (run
by Texas billionaire Ross Perat), Andersen Consulting, 18M, DynCorp,
and Unisys have thus joined the fray to vie with historically established
firms such as Maximus, Curtis 8 Associates, and America Works, and
benevolent associations delivering services to the poor”™ Some compa-
nies active in the booming private incarceration market on the justice
side have also jumped in to offer turnkey information systems and the
administrative supervision necessary to enforce the workfare law. Yet
expanded competitive contracting has not merely created new oppor-
tunities for profiteering; it has profoundly altered the entire organiza-
tional ecology of welfare provision by changing the strategies of, and re-
lations among, public, nonprofit, and for-profit operators. Accelerating
commodification has significantly increased administrative complexity
and unpredictability, deepening the fragmentation and opacity of the
bureaucratic field. It has destabilized nonprofit agencies by eroding
their traditional role as self-professed protectors of the poor. And it has
weakened government by draining experienced managers away from
public bureaucracies just when the state needs to augment adminis-
trative oversight over contracts to guarantee basic accountability™

For a fee, these companies take over the supervision of new-style
welfare recipients who, much like (ex-Jconvicts, find themselves the
object of extensive record-keeping, constant testing, and close-up
surveillance, allowing for the multiplication of points of restraint and
sanction. In so doing, they not only enlarge governmental capacity to
“train” the urban poor for their appointed place in the new economic
and civic division of labor, in Michel Foucault's expansive sense of dres-
sage, joining the notions of taming, enskilling, and inuring. Situated
at the meeting point between the social and the penal strands of state
activity, the workfare firms specializing in the oversight of the poor (as
well as, for some of them, prisoners who were poor on the outside and
will become so again upon release) are key agents knitting together an
assistantinl-correctional mesh without precedent or equivalent in the
Western world—and not a "corrections commercial complex” as some
criminologists have proposed.™ For the novel institutional nexus now
constituting a single organizational contraption for the management of
problem populations does not join the state and the market, and even
less so prison and industry (as with the militant myth of the “prison-
industrial complex”). It spans the welfare and the correctional sectors

Privatization and Welfare Reform (Washington, D.C.: Brookings Institution, 2003),
74-
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of the bureaucratic field. In keeping with the American political tra-
dition, this composite organizational ensemble in the making is char-
acterized by the interpenetration of the public and private sectors as
well as by the fusion of the state functions of cultural branding, moral
amendment, and social control.

In his book The Poverty of Welfare Reform, published a year before
the vote of PRWOR A, Joel Handler observed that “criminal justice and
welfare reform have an eerie similarity today.”* The legislative develop-
ments of the summer of 1996 and policy deployments since have dem-
onstrated that this similarity goes far beyond superficial resemblance
at the level of discourse and moed, to extend deep into bureaucratic
philosophy, administrative structures, and managerial strategies. By
shifting from “an emphasis on economics and entitlement” to “efforts
to control the lifestyle of the adult recipients” of welfare,” by making
coercion, behavioral supervision, and deterrence central elements
of public aid, and by accentuating the taint of welfare so as to drive
(sub)proletarian women into the peripheral segments of the low-wage
labor market (or into the crevices of the social structure so that they are
made invisible), the 1996 legislation heralding “the end of welfare as we
lknow it" has fostered the interweaving of social policy and penal policy
at the bottom of the polarizing class structure. It has placed public aid
programs under the same punitive ethos of administrative compulsion
and punitive behaviorism that have traditionally organized criminal
justice operations.”

It would be a serious mistake, then, to see in the assent given by
William Jefferson Clinton to the overturning of US social policy toward
the poor an “electoralist” decision, even if it was also that—at the time,
the New York Times thought it discerned in it a “masterful campaign
move.” Nor was it an accidental development provoked by the accu-
mulation of tactical blunders followed by an unforeseen redrawing of
the political landscape, as economist David Ellwood, the architect of
the original Clinton reform plan, tried to convince himself after re-
turning to his academic haunts at Harvard University to contemplate
(at a distance) the human disaster that he had helped set off** For the

*‘There is an irony here that will not have escaped students of penality: the revamped
welfare wing of the state is importing the prospective, person-centered philosophy of
rehabilitation just when that philosophy has been discredited and jettisoned in the
correctional realm, to be replaced by a retrospective, offense-centered philasophy of
neutralization and “just deserts.” Relatedly, worldfare is proclaiming and projecting the
positive power of the state to change behavior for the good through coercion, a power
that is shrilly denounced as sbusive, ineffective and/or counterproductive when it is
invoked for the regulation of the economy.
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abolition of AFDC is part and parcel of a deep and broad movement of
reconstriction of the American charitable state aimed at compressing
and revamping the sphere of social citizenship in a paternalistic and
punitive direction while expanding the prerogatives of private opera-
tors at the very heart of public action. The penal revamping of welfare
emerges as a core component of the new state apparatus joining worle
fare and prisonfare into a single institutional mesh entrusted with the
double regulation of poverty on the work and erime fronts,

A note of caution is in order here, as an echo of our methodological warning in
the prologue: we must beware of exaggerating the coherence and functionality of
workfare policy, as this summary analysis tends to do for reasons of analytic focus
and space. Much like the criminal justice.“system,” which is systematic only on
paper, the emerging workfare apparatus is a loose assemblage of organizations,
programs, and principles that do not form a fully coherent ensemble, Jamie Peck
Is right to insist that “the landscape of workfare is a fluid one. . . . Workfare is not
SOme deus ex maching lowered into place spontaneously to solve the contradic-
tions of welfarism, flexible labor markets, and urban social dislocations, Rather,
workfare ideologies and strategies have emerged unevenly and iteratively, as the
outcome of years of institutional experimentation, policy reform, and political
struggle,” and so workfarism as a regime of regulation “remains unstable and
contradictory."** The same can be said about the emerging nexus of workfare and
prisonfare, since cultural instability and organizational looseness are redoubled
by their coupling.

The aim of the latest avatar of welfare “reform”—to discipline the
poorand, failing this, to “disappear” them —conforms well with the his-
tory of public assistance in the United States over the longue durée, as
well as with the history of the prison at its birth It must not, however,
obfuscate the function that the transition from welfare to warkfare
also fulfills in the current conjuncture for more fortunate Americans,
Emile Durkheim taught us that punishment is a communicative device,
a “language” delivering messages not so much to offenders as to the
witnessing public—in this case the working citizenry?®® For the latter,
the punitive makeover of social policy signifies without equivocation
that nobody can opt out of wage labor without exposing themselves to
a material and symbolic degradation worse than the most demeaning
job. And it reminds all that you must count on no one but yourself in
this “war of all against all” that is life in a society subordinated to the
market. Throwing the poor to the wolves thus allows state elites to re-
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affirm the ideological primacy of meritocratic individualism at'the very
‘moment when the generalization of social insecurity, by reach.mg. deep
into the middle class, threatens to unsettle their practical belief in the
‘national myth of “the American dream.”® .
Conservative political scientist Lawrence Mead, who, as chief ideolo-
gist of US political paternalism, has his finger on the pulse of t'he l'lE\:V
Leviathan in statu nascendi, was right when he proposed that “today’s
| welfare reform is an exercise, not in economic transfer, but in state
building.”®” Only, building the neoliberal state involves two construc-
tion sites, not just one: while it was converting welfare into workfare,
the United States was also busy bolstering and broadening the carceral
arm of the state. And s0 we must now turn to probing the dizzying as-
cent of the penal institution in America after the close of the Fordist-

Keynesian era.




[l. GRANDEUR OF THE PENAL STATE

As a daily witness to these wonders, the American sees nothing astonishing
in them. This unbelievable destruction, this still mare stunning growth seems
to him the habitual course of events, He accustoms himself to them as to the
immutable order of nature.

—ALEXIS DE TOCQUEVILLE, "Quinze jours au désert,” 1831*

*Alexis de Tacqueville, "Fortaight in the Wilderness,” in George Wilson
Pierson, Tocgueville in America (Baltimore: The Johns Hoplins University
Press, 1996), 232. My translation.
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It is in 1973, in the immediate aftermath of the Attica riot, in which
forty-three prisoners and guards held hostage were massacred in the
assault launched by the national guard, that the carceral population
of the United States reached its postwar low." That year, the National
Advisory Commission on Criminal Justice Standards and Goals, a
group of experts charged with evaluating the state of the judicial sys-
tem, submitted a report to President Nixon that recommended closing
down juvenile detention centers and freezing prison construction for
a decade. This governmental commission noted, on the one hand, that
far from curbing insecurity, imprisonment feeds it through its erimino-
genic action, while, on the other hand, the existing number of beds in
the country’s custodial institutions “[was] more than enough to meet
the needs of the foreseeable future.”* And it called for the vigorous
development of job training and education programs aimed at the re-
integration of convicts.

It is true that the imprisoned population had declined steadily since
the beginning of the 1960s, by about 1 percent per year. Penologists
were then debating opening the carceral environment, developing
alternative or “community” sentences, and moving toward general
“decarceration,” Breaking with their wait-and-see attitude, the courts
extended the protection of constitutional rights to inmates and, for
the first time, attacked the rampant illegality that plagued correctional
administrations. The American Correctional Association, the main
professional body bringing together the various incarceration trades,
established an "accreditation program” aiming to upgrade and harmo-
nize detention norms across the country. One seriously envisaged re-
serving custody for the hard-core minority of “"dangerous predators”
whom criminology had just discovered commit the vast majority of

*National Advisory Commission on Criminal Justice Standards and Goals, Task
Force Report on Corrections (Washington, D.C.: U.S. Government Printing Office,
1973}, 349. The commission emphasized in its conclusions that “the prison, the re-
formatory, and the jail have achieved a shocking record of failure. There is overwhelm-
ing evidence that these institutions create crime rather than prevent it” (597},
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violent erimes* Research on imprisonment levels focused on the sgo-
called homeostatic theory of Alfred Blumstein, according to which
each society has a “normal” threshold of punishment, determining a
rate of incarceration stable over the long term. And the revisionist his-
tory of the penal question inaugurated by David Rothman and canon-
ized by Miche! Foucault heralded the irreversible decline of the prison;
whereas it had held a central place in the disciplinary framework of
industrial capitalism, it was now said to be destined to playa minor role
in advanced societies, in which forms of social control at once more
subtle and more diffuse were being invented and deployed.?

Hyperinflation and Overpopulation

The about-turn of US carceral demographics after 1973 proved to bhe
as sudden as it was spectacular. Contrary to all expectations, the coun-
try's confined population took to growing at a vertiginous speed such
that, in a development without precedent in the history of demacratic
societies, it doubled in ten years and quadrupled in twenty. Starting
from less than 380,000 in 1975, the number of people held behind bars
approached 500,000 in 1980 before leaping beyond 1 million in 1990
(see table 6). It continued to expand at an infernal rate of 8 percent per
year on average—corresponding to 2,000 net additional inmates every
week—during the 1990s, until on June 30, 2000, America officially
sported 1,931,850 under lock, including over 620,000 held in county
jails (more than the population of Washington, D.C.) and 1.31 million
confined in federal and state prisons.* If it were a city, the carceral sys-
tem of the United Sates would be the country’s fourth-largest metropo-
lis, behind Chicago.

The US carceral system is organized into three distinct tevels. The first is made up
of some 3,300 municipal or county jails in which are canfined persans held by the
police, awalting trial, or sentenced to terms of custody with less than one year re-
maining. The second comprises state prisons {which number1, 450, includingaog

*Unless otherwise specified, all the penal statistics in the text are taken from various
publications from the Bureau of Justice Statistics of the US Department of Justice,
which compiles them on the basis of data collected by state correctional administra-
tions and county sheriff's offices. They exclude 3,000 individuals confined in the coun-
try’s 28 military prisons as well as some 110,000 minors lacked up in juvenile detention

centers and several tens of thousands held at any given time irr police lockups around
2000,
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s 6. The carceral boom in the United States, 1975-2000

anual rate of growth (%)

1975 1980 1985 1990 1995 2000
and county jails 138,800 183,288 256,615 405,320 507,044 621,149
,and federal prisons 240,593 315974 480,568 739,980 1,078,357 1,310,710
i carcerated 379,393 498,262 737,183 1,145,300 1,585,401 1,931,850
pt:ulll;ﬁve increase 100 131 194 302 418 509
- 6 10 1 8 4

nce: Bureau of Justice Statistics, Historical Corrections Statistics int the Linited States, 1850-1984

Wwashington, D.C.: Government Printing Office, 1986); idem., Prison and Jail Inmates at Midyear 2000
A ,D.C.

Washington, D.C.: Government Printing Office, 2001},

e carceral archipelago, fourth-largest “city” in the United States

‘New York City 7,380,906
‘Los Angeles 3,055,638
Chicago 2,721,547
ails and prisons 1,931,850
5; Houston 1,744,058
Philadelphia 1,478,002
‘Phaenix 1,159,014
San Diego 1,171,121
Dallas 1,053,292
0. Detroit 1,000,272

“maximum security” facilities), which hold convicts sentenced to more than one
year, called "felons” (a felony is any criminal offense punishable by a prison term
exceeding one year). In addition to these two types of institutions, thete a.re.1z5
federal prisons, facilities placed under the authority of Washington, for |ndlwc'|u-
als prosecuted and convicted for infractions of the federal penal cnlde—;cnver.lng
mainly white-collar offenses, narcotics violations, and organized crime.” In thirty
years, the number of penal establishments in the country tripled to surpass 4,800
{by comparison, mainland France currently has 180 penal establishments., com-
pared t0 169 in 1975), so that the states leading the race to hyperincarceration are
now literally carpeted with jails and prisons,

This carceral mesh is a remarkably diversified and heterogeneous ensemble!
Facilities vary widely according to their age and size, architecture and ameni-
ties, internal organization and disciplinary regime, level of security and surveil-
lance technologjes, programs on offer and inmate profile, Some prisone.rs spend
twenty-three hours a day alone in a steel cage under continuous electronlc. super-
vision with scant human contact for years (in the case of reinforced security cen-

ourcE: Deirde Gaugin and Mark S. Littman, 1998 County and City Extra: Annual Metropolitan, City,
and County Data Beok (Lanham, Md.: Bernan, 1998},
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ters called "Supermax,” which have proliferated in the past decade). Others are
packed inta rundown gaols where, rather than isolation and sensory deprivation,
they sufferabove all fram forced promiscuity and ambient insalubrity. Still others
serve their ttme in work camps in the countryside or in “weekend prisons” with-
out fences or bars, which they are authorized to leave during the week to attend
to their regular jobs. Same establishments deploy the latest electronic and com-
puter technologies; others are more akin to the reformatories of the nineteenth
century in their functioning and atmosphere. Beyond this dispersion, the modal
experience of penal confinement is that of the denizens of [arge state facilities
that are sateliites to the cities, for whom prison is a “place of deadening routine
punctuated by bursts of fear and violence,” perpetuated by forced idleness and
endemic overcrowding.”

It is necessary to stress that penitential trajectories and carceral experiences are
powerfully stratified according to a series of social and juridical factors, the former
comprising class position, gander, and ethnoracial identity, and the latter the na-
ture of the offense and length of sentence, access to legal resources, jurisdiction,
possibility of recourse to external agents, etc, The effects of the judicial factors
tend to reinforce those of the social factors, since the former often do little more
than retranslate the latter into the categories and practices proper to the penal
field.* Thus, in the US case, the bulk of white-collar criminals, who are over-
whelmingly whites of higher social origins, serve their sentences in so-called open
facilities (with neither bars nor fences), where they enjoy better supervision and
a level of comfort and services {(work, training, health, food, fitness, recreation)
that cannot compare to the austere and oppressive regime of the “big houses,”
wherein rot the vast majority of “street” criminals, essentially drawn from the mar-

ginal sectors of working class blacks and Latinos (as previously dernonstrated in
chapterz).

The curve displaying the evolution over a half-century of the con-
finement rate for convicts sentenced to more than one year in federal
or state prison (thus excluding those in jails on remand detention and
struck by short sentences) spotlights a sharp opposition between two
carceral regimes (see figure 1). During the three decades following the

*The mechanisms that ensure that “the ‘poor” in prison experience 2 more rigorous
incarceration than the ‘rich; and all the more 50 as the [specific] establishment itself
is poorer” are described by Anne-Marie Marchetti in Parevretés en prison (Ramonville
Saint-Ange: Cérés, 1997). Remarks to the same effect can be found in the heautiful
article by Michael Pollak analyzing how class (and, secondarily, gender) competencies
determine chances of survival even within this radically leveling institution that is the
concentration camp. Michael Pollak, “Des mots qui tuent,” Actes de la reclierche en
sciences sociales 41 (September 1982}); 20-45.
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Figure 1. Evolution of imprisonment rate, 1950-2000
{convicts per 100,000 residents).
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souRcE: Bureau of Justice Statistics, Serrcebook of Criminal Justice Statistics 2000
(Washington D.C.: US Government Printing Office, 2002}, 634.

Second World War, as during the interwar period, that is, from the New
Deal to the forsaking of the Keynesian compromise and the crisis of the
black ghetto, this rate fluctuated within a narrow band between go and
115 prisoners per 100,000 inhabitants. It is this “impressive stability”
that led Alfred Blumstein to formulate his homeostatic theory of the in-
carceration level. However, as the eminent criminologist conceded, this
theory was made obsolete in the mid-1g770s® by the shift to an unprece-
dented regime of permanent and accelerating carceral inflation. After
1973, the imprisonment rate increased continually and exponentially
to cross the zoo-mark in 1985 and the 480-bar in 2000. If we inciude
the population confined in cityand county jails, on the threshold of the
third millennium, the US incarceration rate stood at 702 prisoners per
100,000 inhabitants, five times its level of the mid-1g70s.

Carceral hyperinﬂatioﬁ affects all the jurisdictions that make up
the nation’s territory. Thus, with the exception of Maine and Kansas,
all members of the Union posted a correctional population increase
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Table 7. States leading carceral inflation in 1996*

Population imprisoned Imprisonment rate % Growth 1991-96

California 147,712 ‘Texas 686 Texas 156
Texas 132,383 Louisiana 615 Wisconsin 64
Federal prisons 105,544  Oklahoma 591  North Carolina 62
New York State 69,709  South Carolina 532 Mississippi 60
Florida 63,763 Nevada 502 Iowa 53
Ohio 46,174  Mississippi 498  New Mexico 52
Michigan 42,349 Alabama 492 South Dakota 50
lllinois 38,352 Arizona 481 Utah 50
Georgia 35,139  Georgia 462  Hawaii 49
Pennsylvania 34,537 California 451 Minnesata 49
{number of convicts) (convicts per 100,000)

*Figures exclude inmates convicted to sentences of less than one year and inmates
awaiting trial in city and county jails.

SOURCE: Christopher Mumola and Allen Beck, Prisoners in 1006 {Washington, D.C.t
Government Printing Office, 1997), 4 and 5.

exceeding 50 percent between 1986 and 1996; half of them recorded
a doubling of the number behind bars during this period; Texas and
Colorado did even better, with a tripling in ten years” Twenty-five dif-
ferent states figure on the roster of the top ten leaders in penal confine-
ment according to three criteria—number of inmates, imprisonment
rate, and increase of prison population {excluding jails) between 1991
and 1996 (see table 7).

All these figures converge to indicate that a new type of relation has
been forged between American society and its prisons during the past
quarter-century. For, as we shall see below, this stupendous increase
in the numbers under lock occurred during a period in which crime
was first stagnant and then rapidly decreasing. A detailed statistical
analysis of correctional evolution in the fifty states of the Union reveals
moreover that carceral inflation is @ deep-seated national trend that
asserts itself independently of the individual characteristics of stafes,
their crime level, and the political color of the local executive branch®

Indeed, no democratic nation has ever experienced such carceral bu-
limia—even in times of acute social crisis or military conflagration. As
a result, the United States now caracoles far ahead of the other postin-
dustrial countries when it comes to confinement. The US incarceration
rate is six to twelve times that of the members of the European Union,
whereas it was only one to three times their rate only thirty years ago

Figure 2. Incarceration rate in the United States and European Union, 1997
{inmates per 100,00 residents in bold; total number of inmates in thousands

in parentheses).
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Greece [EEEEd 54(5577)
Finland [EEEEE] 561{2,798)
Swaden 595,221}
Denmark [SEESE] 62(3,299)

68 (2,433)

Ireland
Belglum [@E08E0] 82(8,342)
Austria
ftaly
Netherlands
99 (54,442)

France

Germany 90{74,317)

E R S

Spain B
Ereene e 145 (14,634)

113 (42,827)

120 (68,124)

England and Wales

Portugal 648 (1,785,079)

United States k&

| | f i | |

gj 100 200 00 400 500 600
source: Bureau of Justice Statistics, Prison and Jail Inmates at Midyear 1997 (Wash-
ington D.C.: Government Printing Office, 1998); Plerre Tournier, Statistigue pénale
amneelle du conseil de 'Enrape (Strasbourg: European Council, 1999).

(see figure 2). On the cusp of the new century, America locked up seven
times more than France, Germany, or Italy and ten times more than
Sweden or Denmark, even though these countries have levels of crime
(outside of homicide) similar to that of the US (as we shall see in chap-
ter 8). The fifteen EU countries sported a total of 351,000 inmates for
370 million inhabitants, one-fifth the confined population of the US for
267 million inhabitants.

Even South Africa at the close of the civil war against apartheid, with
369 inmates per 100,000 inhabitants in 1993, imprisoned half as 'mcmy
people proportionately as the prosperous America of Presi.dent Cl.mlfon.
Today only Russia, which went in a short decade from dying Sov1et15r'n
to savage capitalism, is in a position to vie with the United States on this
front, as its incarceration rate doubled since 1989 to perch around 720

700
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inmates per 100,000 inhabitants in 1999, just ahead of the American
rate.” The other republics born out of the collapse of the Soviet empire
also post astronomical incarceration rates, but these are nevertheless
well below that of the United States: 246 for Latvia, 351 for Lithuania,
385 for Ukraine, and 500 for Belarus. The great victor of the Cold War,
sole superpower to survive the arms race, self-proclaimed policeman
of the planet, America has raised itself in two short decades to the rank
of world leader in imprisonment.

The most palpable consequence of this unprecedented carceral hy-
perinflation is that, despite their proliferation, America’s custodial
establishments are literally bursting at the seams. Overcrowding is so
extreme that most cities and states have been compelled by the courts
to release criminals by the thousands after having been prohibited from
locking up more in an effort to prevent further deterioration in con-
ditions of confinement. In 1999, thirty-three members of the Union
were under court supervision for this reason. Nine had seen their en-
tire carceral systemn declared in violation of Article 8 of the Consti-
tution, which protects citizens from “cruel and unusual punishment.”
Only three states, Minnesota, New Jersey, and North Dakota, had man-
aged to shelter their correctional administration fram the wrath of the
judges. One in five jails is currently subject to a numerus clausus im-
posed by a county court, And fewer than half of state prison systems
meet the minimum norms necessary to be “accredited” by the Ameri-
can Correctional Association.”

In 1995 the official occupancy rate of state penitentiaries exceeded
133 percent as a national average, with peaks above 150 percent in six
states, including Ohio (177 percent), Illinois (166 percent), and Califor-
nia (161 percent), where it neared 200 percent by 2003. And yet these
figures are low estimates. The accupancy rate is commonly manipu-
lated by correctional authorities to conceal the real overpopulation and
thereby avoid possible judicial troubles—courts can inflict on themn stiff
fines by the day for seriously and repeatedly exceeding their housing
capacity.” One example: New York State (which held 69,709 prisoners

*In 1997 President Boris Yeltsin proposed-in vain—to amnesty a half-million
convicts in order to bring the conditions of custody in Russian prisons closer to the
international norm. See Nils Christie, "Eléments de géographie pénale," Actes de la
recherche en sciences sociales 124. (September 1998): 68-74. By 2003, an active policy
of decarceration for those awaiting trial had allowed Russia to fall below 600 inmates
per 100,000 inhabitants. ‘

**As the Bureau of Justice Statistics coyly notes: “The extent of prison crowding is
difficult to determine because of the absence of uniform measures for defining ca-
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in its penitentiaries in 1996) has 53,366 beds according to its “design ca-
pacity,’ 65,700 in terms of “operational capacity,” and a “rated capacity”
of no fewer than 68,996 —yielding an occupancy rate ranging from 101
to 131 percent. The difference between these figures is explained by
the fact that everywhere, gymnasia, libraries, bathrooms, classrooms,
closets, and recreation halls have been hastily converted into extra cells
and dormitories. In a majority of jurisdictions, the number of beds has
been doubled by setting up bunk beds (“double bunking”} and even
tripled by adding a mattress stored under the bed or leaned against the
wall during the day (“triple celling”). Despite this, at the end of 1996,
a7 states were forced to confine some 30,000 inmates with long sen-
tences in municipal jails for lack of space in their penitentiaries. And
another 15 rented 7,000 “cutsourced” beds in public or private facilities
located outside their borders.

As the first rampart against social disorders and point of entry into
the carceral network, county jails have become huge storage and sort-
ing facilities for poor and precarious populations that churn millions
of bodies—and soak in billions of dollars—every year. Thirteen cities
each hold over 5,000 in their jails at any given time (equal to the car-
ceral stock of Sweden)*: at the top of the list as of June 1998 came the
Los Angeles jail, with a total of 21,000 inmates, followed by New York
City (17.500}; Cook County, for Chicago and its vicinity (9,300); Harris
County, home of Houston, and Dallas (with 7,800 and 7,100 respec-
tively); and finally Dade County, seat of Miami (7,100)."* As early as
1993, 76 municipal jails held more than one thousand inmates each and
23 housed over two thousand. Jails are generally less overcrowded than
state prisons because they have increased their capacity more under
pressure from the courts. Moreover, they enjoy greater latitude to peri-
odically offload an excessive surplus of bodies by releasing detainees
awaiting trial under judicial supervision or accelerating early releases.
Yet this did not prevent occupancy rates from reaching 151 percent
in Los Angeles, 146 percent in Dallas, and 113 percent in Chicago in
1959.

pacity” Christopher Mumola and Allen Back, Prisoners in 1996 (Washington, D.C.:
Bureau of Justice Statistics, 1997), 7.

*1t should be noted that these figures fluctuate perceptibly from publication to
publication for the same dates according to the time of year when the population is
counted. In effect, in winter carceral establishments fill up with the homeless who get
arrested voluntarily in order to find shelter, The director of Cook County fail confessed
to me in an interview that his inmate count increases quasi-mechanically five to ten
percent when the rigors of the Chicago winter set in.
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Everywhere city gaols are buckling under the mountains of bodies poured onto
them by a police and judicial apparatus seized bya voracious appetite. This gives
rise to astonishing, even surreal, scenes. New York City renewed an old London
tradition extinct since the mid-nineteenth century: it turned barges moored on
the docks of the Hudson Riverinto “floating prisons” to warehouse its averflow of
inmates. [n Chicago, the residents of Cook County Jail slept by the thousands on
mattresses strewn on the floor, even on mere blankets thrown onto the concrete
ground, and, for some, packed into the bathrooms, even as the courts periodi-
cally ordered the automatic release of thousands of detainees awaiting trial, In
Los Angeles, the jail discretely resorted to using dozens of buses to “stretch” its
housing capacity by keeping entire loads of inmates in them overnight: the buses
drove around the city or simply parked at the entrance of the ail's admission cen-
terand waited in the lot for hours on end for celis to be freed up. In Nashville, Ten-
nessee, 200 detainees slept in the underground tunnel cannecting the local jail
to the courthouse, without showers or bathrooims, because the facility, designed
for 300 inmates, held 1,100, including several hundred pressed like sardines onto
the gymnasium floor,

InPhoenix, the sheriff of Maricopa county, Joe Arpaio, set upan outdoorcamp

middle of the Arizona desert—where the temperature nears 120°F in the shade—
surrounded by chain link fences and concertina wire, and rounded up some 2000
inmates in it. At the entrance, he hung a blinking neon sign flashing "Vacancy,”
similar to the one used by motels to signal that they have rooms available. This
stratagem and a few others, such as issuing striped uniforms, distributing pink jaif
underwear, and using leg-irons on chain gangs, and making detainees pay for their
meals (Arpaio was proud to point out that feeding detainees cost only go cents
per day compared to $1.10 for guard dogs), quickly made him a nationa!, and then
an international, media star, And turned Arpaio’s carceral dormitory under the
stars into a mandatory stop for politicians eager to burnish their image of “crime

fighters,"*

In Silicon Valley, the onrush of detainees was so strong that the jail of Santa

Clara (seat of San Jose, Califarnia’s second largest city) had atm kiosks installed at

its gates so that people brought in for minor affenses (drunk driving, vandalism,

*The flap cover text gives a good idea of the pitch of Joe Arpaio’s autobiography:
“America’s Toughest Sheriff is an unfiltered account af Sheriff Joe's 'get smart and
get tough’ approach ta jail. Tents are only the beginning. Green bologna, pink boxer
sharts, and chain gangs are all part of his philosophy that jall should be punishment,
period. He believes that criminals should never live better in jail than they do on the
outside.” The tome’s front cover bears the urgent endorsement of extrerne-right-wing
talk-show host Rush Limbaugh: “This book demands to be read.” Joe Arpaio and Len

Sherman, Asrerica’s Toughest Sheriff: How We Can Win the War against Crime (Phoe-
nix: Summit Publishing Group, 1996).

of army tents and bunk beds (with surplus wares from the Korean War) in the -

brpossession of small quantities of narcotics) having acredit card cou[: Wlt]:cr;:;
the t0-percent payment required to go free on ball'—to the hlejw an hcry or e
hond agencies, which complained loudly about Pnfalr competltlon.'dl' f[- z;u gl
ties hoped thereby to free up a dozen bedsin theurcellls each wleeken - a; -ne:;
ceam like a little, but over the course of a year that s.a beneflt.tt?.us, e;p T:N "
the jail spokesperson. “We're looking forany way to give us flexibility to dea

crowding issues.""*

Far removed from academic debates about t.IcEe purposes c.:f incz;
ceration—to punish, neutralize, deter, or rehabilitate—the p[;rnor o
concern of the managers of these gigantic warehou.ses for flt1 e L.mnal‘
girables that American jails have become is pragmatic a\.nd IlCtl(:') . :
to “process” the endless torrent of arrestees. a‘nd. convicts asd qu:icuc);
as possible through “the system” so as t.o minimize costsd ;;11 Ii: e
incidents linked to the packing and mixing C.Jf dlSp'dI'atE:, cult, nd
often (mutually) hostile populations. But this managemal a(li)pmac:S 5
powerless to stem the deterioration of accemrn'o'd:‘anons an accc;asli i
basic services— hygiene, health care, exercise, \tlS'ltlng rooms, ;m haiCh
yers, not to mention education, ;rlocational training, and work, w
evated to the rank of luxuries.
haﬁf ];cffriltif fact, conditions of detention .in big-city jails ai'e s;) plilln-
ishing that the majority of those remanded in them rush to plea ~|§; fz
and negotiate a reduced sentence with tljle prosc?cutor resporl;m .o
their case in exchange for dispensing w1tl} a trial, so as Zo e el her
immediately released on probation or quickly transft.arre dtota :Sfm
penitentiary, where the regimen is typlcail?r les‘s errag:lfl 13? ‘slria-1 ” Df
Anything rather than vegetate in the promiscuity a.nd Svm e e o
jail for months on end waiting to come _before 2 judge. ho zlﬂu 2o
that one may consider that one of the main functions of t cla j dlr:S e
hypertrophic penal apparatus the United States ha.s d‘ez\‘f:l opet o
extort a guilty plea from its denizens and allow the ]l.l.dllCl ! sys. e o
realize mammoth savings by cutting out the costly trial p atse. md ¢
country’s 75 largest urban counties, 92 percent of those Zer} enc;aaCEd
more than one year in prison in the twelve i.nonlEhs after being p.Dri
in detention do so following a barter of this kind.™ For thv:a Vda‘st. an;a;ddity
of the urban poor sent behind bars, a trial has beiome a ]1; é)md o" ty
they encounter only on television shows such as “Law and Order.
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The Saga of the New York Penal Barges

In January 1992, on the docks of the South Bronx not far from the Hunts Poing
fish market, the New York City authorities inaugurated a ship unlike any other: 3

builtfor $161 million on the Mississippi by a Louisiana shipyard. The Vernon C, Bajp;
was then the fatest addition to the city's carceral facilities. lts four lower decks
accommodate a cluster of dormitories with a total of 700 bunk beds, a clinic, 3
law [ibrary, a church, a refectory, and kitchens. The bridge is occupied by a span
of individual cells that can house some hundred detainees and an exercise yard
surrounded by fences topped with concertina wire. The carceral ship can, if need
be, function in autarky: it is endowed with a powerful electrical generator, a water
desalinator, an industrial-capacity laundry, and it has its own sewage system.

[f New York turned to this rather unusual device, it is because in six short years,
between 1986 and 1992, the population crammed into its eighteen jails doubled
to more than 1,500 (equivalent to the total carceral stock of Scandinavia and the
Benelux countries put together). At the high point of use of these “floating de-
tention centers”—as the Iocal correctional administration likes to call them—the
city confined 2,000 people on five barges, including two old Staten Island ferries
refitted for this purpose and two British troop transport ships retired after having
seen duty in the Falklands War, But they had no sooner been put in service than
their wardens seught to decommissian these warehouse-vessels, owing to their
prohibitive maintenance costs and the ease with which detainees could hide in
their innumerable nooks and erannies (two vessels were still in service at the end
of 1999, at the piers of Rikers Island, where they moored to absorb the chronic
overflow of residents).

In 1993, San Francisco studied the possible purchase of the penal barges New
York na longer wanted. Like al major American cities, the metropols that inspired
Jack Kerouac was battling with a serious shortage of cells, forcing it to rent 350
beds on the other side of the bay, in the jail of neighboring Oakland, fora daily tab
of $20,000. In spite of which, inasingle year, 5an Francisco had had to pay $2 mil-
lien in fines inflicted by the county court for repeatedly exceeding the numerus
clausus imposed on its corectional administration, It was a complicated and deli-
cate project, since it would require first towing these barges through the Panama
Canal, then ferrying them to the northern California coast, and, after passing under
the Golden Gate Bridge, finding an anchor location that would not raise too viru-
lent an opposition from the local population. And so the attempt failed.

In March 1997, one of thesa barges, the Bibby Resolution, completed a 3,000-
kilometerjourney to dockat Portland Harbor, nearWeymouth in Cornwall, where
it was pramptly rebaptized Her Majesty’s Prison Weare: the former British troop
transport vessel had been purchased back by the Uk prison service to serve as
a floating dormitory for soo “low-security” inmates, in spite of protests by the

flatbed barge made entirely of steel, 6oo-feet long and 150-feet wide, custom.-
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representatives and inhabitants of its new port of call. This is because, having ac-

ceded to the rank of showpiece and pilot of the "Americanization” of_ pena‘ll poIiFy
in Europe, England was experiencing unprecedented carceral hyperinflation—its
confined population had leaped 50 percent in just four years to reach 62,000 Fhat
year—and it no longer knew where to store its convicts. The return of the Bibby
Resolution to its original hemeland was a boon to the European shipping company
.that had bought it from New York City for less than one million dollars and Ije_sold
it to the British government for eight million. But the real turkey of this m.arltlme-
cum-penal farce was the City of New York, which had acquired and outfitted the

barge for a total exceeding $41 million.

The “Penal Net” Tightens and Widens

This sudden inversion of the curve of carceral demography followed. by
a seemingly unstoppable takeoff is all the more remarkable for having
occurred during a period in which crime was smgnmzt‘a.nd thei.z Fle—
clining. Indeed, contrary to the assertions of the prevailing po‘ht.lcal
and media discourse, the incidence of the main categories of criminal
offenses did not change fundamentally in the two decades following
the mid-1970s® The national homicide rate was confined to between 8
and 10 per 100,000 inhabitants from 1975 to 1995, while the.frequen.cy
of robbery oscillated between 200 and 250 per 100,000 without dis-
playing a particular trend in one direction or the other (b)f themselves,
these two crimes account for one-quarter of the population confined
in state prisons). The rate for simple assault remained stable through-
out the period, at around 30 per 100,000, while the frequency of.ag—
gravated assault declined from 12 to o per 100,000, its lowest level in a
third of a century. As for property crimes, they declined markedly: the
aggregate rate of victimization for theft and burglary fell fmrn 550 per
100,000 in 1975 to less than 300 twenty years later. And, since 1995,
the incidence of all categories of crimes and misdemeanors have been
heading down.

The quadrupling of the US carceral population in two decades can-
not be explained by the rise of violent crime. It results from the enfte:1~
sion of recourse to confinement for a range of street crimes and ml:?de-
meanors that did not previously lead to a custodial sanction, especially
minor drug infractions and behaviors described as public disorders and
nuisances, as well as from the continual stiffening of sentences incurred.
After the mid-1970s and even more so after 1983, when the federal
government declared its “War on drugs,” incarceration has been ap-
plied with growing frequency and increased severity to the gamut of
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offenders, be they career criminals or occasional lawbrealers, big-time
bandits or small-time hoodlums, the violent and the nonviolent The

only exception to this punitive pattern was economic crimes and mis- |

demeanors that are the preserve of the privileged classes and corpo-
rations: fraud, embezzlement, breach of trust, insider trading, credit
or insurance fraud, checlk fraud, money laundering, violations of the
commerce or labor codes. Despite a slight toughening at the end of
the period, these “crimes in the suites” were treated with a Ieru'ency
increasingly out of harmony with the atmosphere of extreme penal
severity prevailing at the bottom of the class structure, “Class advan-
tage” & la Sutherland, rooted in the sociocultural affinity of justice offi-
cials with bourgeois offenders, an edge in juridical resources available
to corporate scofflaws, and laws promulgating restrictive definitions of
economic crime and favoring civil remedies for them, have combined
with the inherent complexity and furtiveness of white-collar crime
as violations of trust in complex chains of agency to shield corporate
criminals from the renewed zeal of the penal state.!®

"White-collar” offenders are, first of all, much less fTkely to be detected, prose-
cuted, and sentenced in criminal court than street scofflaws. Next, when theyare
convicted, the penalties meted out for the most part exclude custodial sanctions,
Finally, in the exceptional cases where white-collar convicts are incarcerated, the
sentences they serve are considerably shorter than these inflicted upon the run-
of-the-mill offenders. For example, at the beginning of the 1980s, 96 percent of
those convicted of robbery were punished by a prison sentence averaging 60
months (for burglary, it was 82 percent for an average of 26 months), whereas
only 31 percent of thase convicted of embezzlement were seiit to prisan, and the
minority who were served an average of 11 months. 16 :

Thus, the same decade that saw small-time drug dealers and consumers from
poor neighborhaads thrown by the hundreds of thausands behind bars for sen-
tences measured in years (nay decades) and the homeless overfill jails on the sole
ground that they engaged in panhand| ing orinconvenienced storeownrers on “Main
Street” was also the decade when "collective embezzlement,”’ the typical crifne of
finance-driven capitalism, profiferated, and fraud reached itsacme on “Wall Street”
with near-total impunity.” A detailed study of the policing of the stock market by
the New York Securities and Exchange Commission reveals that only 12 percent of
operators who committed proven fraud were dispatched before a eriminal court,
amere 6 percent were charged, and just 3 percent were eventually sent to prison. "
The 2,500 bank directors and managers canvicted after the biggest financial scan-
dal in national histary, the fraudulent bankruptcy in 1992 of thousands of Savin £
and Loan associations with funds guaranteed by the federal government, leaving
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- American taxpayers with 2 mop-up bill estimated at one triflion dallars, were sanc-

tioned by 18 months imprisonment on average {compared to a mean of 3Btr'nor‘;';1;f
for motor vehicle theft, 54 months for burglary, and 54: months for narco c[;;_c, e
|ations with no priors meted out by federal courts during the s.arne pEI’H(Jj 3 :
this after the ¢8I had, for want of sufficient funds (Congress having refuse tofp;?e
the supplemental appropriation required), dropped a full 'three-quartwler:i : by
95,045 complaints registered by the federal Offlfe responsible for regu at Sand
banking sector, Even the small minority of executives successfully prosecu estem-
sent to prison served but a fraction of their sentences after these were ;Y ol
atically recluced by judges in the closing phases of the Procedure (q‘;::.nca y,derEd
fifteen ta 2 years), The restitution of $355 million fmd fines of $11 million orb'u_ ‘
by the courts came to only 4% and 0.13% respectively ?f ti?e losses of $8|i2 illio ‘
incurred in the debacle; and only $26 million of the restitution was actually Tcm.;
ered (less than 0.5% of the fines and restitution stipulated for the top 190 rle er.rahst,
were paid).” Many of the most notorious defenéams never spent‘ asing ;: ;li "
in jail, including Arthur Kick, ceo of the North Chlcagc.) Federal Savings an -1? .
who was sentenced to three years of probation for having embezzled $1.2t m::l |;:n.
or Ted Musacchio, ceo of Columbus Marin Savings and Loan, who received five
i ving stolen $g.3 million, .
yeﬁfi:::ﬁ&?&:: [':;e jugnk-bond king responsible for billi?ns of dollars i.n |]I[;a—
gal stock maneuvers on Wall Street, served the longest prison senter?ce int i
country's history for “insider trading” as of 2000: a total of 22 mcmf:fil in :1 ;erzo
open work center (according to inflated press reports:, lhe hat:l face u:nforti 0
years of prison”). After paying a record fine of $1.1 b:lhor.!, his persona i
was estimated at $150 million (and that of his wife and children at $325 mi ;:J i
He was no sooner released than he became a star Iec:.urer at the ucta Sc| go
of Management, a high-powered “strategic consu]ta.nt, ha director c:f TOW: g:]
Universe (along with Rupert Murdoch), a leading firm Il.'l the new “e uc;’a llgnht
services industry,” the head of a large charitable foundation devoted to the fig

H 20
ESS,
against cancer (he survived prostate cancer), and a hero to the business pr

Proof for this shift in penal attitude is the conFinual and acceIIerat—
ing increase of the ratio of the number of co'nvu:ts over hthe t\;o umi
of offenses committed during the correspondu?g. year d,l,mng e pas
three decades (see table 8). This index of "pumtwenes? rose from 21
prisoners per thousand crimes in 1975 to 37 per 1,000 llrll‘ 1985 toczis nllr;
1995, before jumping to 113 in 2000. In short, f:or}tro 1ng‘ or me
shows that the United States has become nearly six times fm?:ed j.Jur:: nis
over this quarter-century. The fact that the. growty of Fhls in liai rtl)cxl'ex
marlkedly superior to the parallel increase in the 1mpnsonrlx:fe;n e
for violent crimes alone (538 percent versus 399 percent) confirms
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Table 8. Escalating punitiveness of penal authorities, 1975-2000

Number of inmates per 1,000 crimes 1975 1980 1985 1990 1995 2000
Punitiveness for “index crimes” 21 23 37 49 75
Punitiveness “index crimes"” lagged 5 years 29 27 35 57 71
Punitiveness for “violent crimes” 231 227 350 392 577

Punitiveness "violent crimes” lagged 5 years 326 292 347 536 570

fndex crirmes: murder and nonnegligent manslaughter, forcible rape, robbery, aggravated assault Iy
larceny-theft, mator vehicle theft, arsan. . gla

Violent criyes: murder and nonnegligent manslaughter, forcible rape, robbery, aggravated assauly,

SOURCE: Bureau of Justice Statistics, Sourcebook of Criminal Justice Statistics 2000 {Washington, D.c.

ernment Printing Office, 2001}, 528; Federal Bureau of Investigation, Liiforit Crime Reports (Wask
D.C.: Government Printing Office, various years).

the greater severity of the American state has been directed primariI}'r,:
notat the “predators” who threaten bodily mayhem, but at run-of-the-
mill delinquents who commit nonviolent offenses, the overwhelming
majority of whom are dredged from the lower strata of the urban pro-
letariat, and especially its black and Hispanic components.* A lagged
index of punitiveness dividing the number of inmates by the volume
of crimes committed five years earlier (to take account of the delay in
police action, judicial processing, and media echo) yields essentially
the same result, save fora dip in the years 1975-80. Indeed, the overall
increase in punitiveness is similar for the simultaneous and lagged in-
dicators when the lagged period is shifted to cover the quarter-century
from 1980 to 2005: the rise in the lagged index reaches 455% for all
crimes and 344% for violent crimes. The trough observed in 1975-80
confirms that it is the penal treatment of crime after the mid-1970s
(and not the evolution of the crime rate itself) that has driven the steep
rise in incarceration in America.

What changed during this period is not the nature or frequency of
criminal activity but the attitude of the public authorities—and the
white middle class that makes up the bulk of the active electordte—
toward the black proletariat and subproletariat taken to be crime’s
main hotbed and to whom the penal state took charge to reaffirm the

*Only 2 feat of intellectual bad faith or sheer ignorance of these elementary facts,
which are attested by all data seurces, could lead ane to speak of the “myth of punitive-
ness” in the United States and support the bizarre claim that, “rather than being in the
ascendancy, punitive and emotive sanctions may in reality be becoming increasingly
untenable.” Roger Matthews, “The Myth of Punitiveness," Theoretical Criminology 9,
ne. 2 (May zaos): 175-201, citation at 196,

' eivic imperatives of work and morality with all the more vigor as the
- growing instability of employment and the withering away of state

charity made their situation worse* Reinforced by the class and caste
bias of the police and judicial systemn, penal austerity aims at and strikes
the categories most affected by the economic insecurity and social aus-
terity instituted as a response to the “stagflation” of the 1970s. This is
to say that hyperincarceration in the United States does not concern
the “dangerous classes” so much as the precarious sectors of the working
class—and by direct implication the black subproletariat of the collaps-
ing ghetto, insofar as it is the living intersection of these two categories.
Rediscovering the mission of its historical origins, the carceral institu-
tion henceforth serves as a major instrument for managing poverty in
the United States**

Indeed, America’s carceral hyperinflation has been fed by the con-
comitant growth in two factors which comparative penology shows
rarely vary in the same direction in modern societies, especially with
such amplitude, namely the length of detention and the volume of
those sentenced to confinement.® The lengthening of sentences expresses
the toughening of judicial policy in the United States outlined in chap-
ter 2: multiplication of offenses punishable by imprisonment; rise in the
quantum inflicted for minor infractions (such as theft, auto theft, and
drug possession) as for violent crimes; mandatory minimum sentences
for certain categories of law breaking (narcotics and sexual offenses)
and automatic lifetime imprisonment for a third conviction (under
“Three Strikes and You're Out” statutes); a steep escalation of sentences
for repeat offenders; the processing of defendants below the age of six-
teen as adults; and the reduction or elimination of parole. Thus, owing
especially to “truth in sentencing” measures requiring that at least 85
percent of a sentence be served, inmates in state prisons convicted of
offenses against persons served an average of 60 months in 1997, seven
months more than in 1990, while those convicted of simple drug pos-
session served zo months instead of 24. However, for the great mass of
prisoners, the lengthening of sentences remains in the end limited due
to the swelling share of those convicted for minor offenses and the stub-
born dearth of cells to house them in:* the average length of effective
incarceration for first-time state convicts rose from 20 months in 1985
to 25 months ten years later (compared to eight months in France).**

*Recall that, at any moment in time, the stock of inmates (the number of individuals
under lock) is the algebraic product of the flow of those held in deprivation of liberty
(measured by the number of “admissions” to custodial establishments) by the averape
length of their confinement.

“*Strong regional disparities should be noted here: the average duration of incar-
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Table 9. Flow of convicts entering and leaving state prison, 1980-95
{in thousands)

1980 1982 1984 1986 1988 1990 1992 1994 1985

Admissions 159 203 218 273 347 461 481 500 522
Releases 144 164 195 334 305 405 430 419 455
Difference 15 39 23 39 42 56 51 81 67

SOURCE: Bureau of Justice Statistics, Correctional Populations in the United States,
1995 (Washington, D.C.: Government Printing Office, 1997), 13.

If American prisons posted an explosive growth over the past three
decades, it is not only because the American penal system “strikes”
harder over the years; it is also and primarily because it “rakes” in vastly
more bodies. When Reagan began his presidency, the palice made some
10.4 million arrests yearly, of which about two-thirds (69 percent} led
to placement in custody. Fifteen years later, the annual number of ar-
rests reached 15.2 million, and nearly all of them {94 percent) resulted
in jailing, Over the same period, admissions to state penitentiaries qua-
drupled, jumping from 159,000 in 1980 to 522,000 in 1995 and 665,000
in 1997 (see table 9). And the gap between admissions and exits deep-
ened by about 50,000, the equivalent of the carceral population of
France or Italy.

From this angle, America’s carceral evolution diverges strikingly from
that of Western European countries—at least up to the mid-1gg0s.
With some variations, the member states of the European Union have
implemented penal policies of “dualization,” which consist of punish-
ing crimes considered serious more severely while making greater use
of noncustodial sanctions for less serious infractions: suspended sen-
tences, day fines, public service work, intensive parole supervision, and
probation. Between 1985 and 1995, at the height of carceral hyperin-
flation in the United States, the number of annual admissions in jails
and prisons remained stable in France (82,917 and 82,860) and in Italy
(91,702 and g3,051); it rose slightly in Holland (from 24,980 to 2g,232)
and in Greece {(from 7,054 to 8,880); and diminished elsewhere, slightly
in Belgium (from 19,979 to 16,320) and dramatically in Spain (from
73,058 to 53,728). The growth of the confined population in Europe
over the past two decades is explained solely by the lengthening of sen-

ceration {measured by the sentence served by prisoners released in 1997) runs from
8 months in Delaware to 62 months in West Virginin. Nineteen states lock peaple up
for over 30 months on average. Camille Graham and George M. Camp, eds., The Cor-
rections Yearbook 1908 (Middletown, Conn.: Criminal Justice Institute, 1999), 56-57.
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tences handed down by the courts.** There was no such “dualization” of
punishment in the United States, where all scofflaws were subject to an
increasingly punitive regime and an ever-larger volume of individuals
found themselves in the clutches of the carceral apparatus.

The systematic recourse to the police and judicial institutions to con-
tain the disorders of everyday life in poor neighborhoods and house-
holds explains why American prisons today are overfull, not with “vio-
lent predators,” as the partisans of all-out incarceration drone, but by
nonviolent criminals and petty delinquents, most of whom, as we em-
phasized in chapter 2, are drawn from the most vulnerable fractions
of the working class. As can be seen upon reading table 10, the over-
whelming majority of the half-million people admitted to state prisons
(73 percent) and federal penitentiaries (94 percent) in 1994 were “sent
down" for nonviolent offenses. Even grasped from the point of view of
stocks, where their weight is necessarily greater insofar as they serve
considerably longer sentences, those convicted of crimes of violence
(homicide, manslaughter, forcible rape, assault, robbery} represent
only 26 percent of the residents of county jails, 13 percent of those
confined in federal prisons, and less than one-half of the clients of state
facilities. This was also the case with the 110,000 minors incarcerated
in 1998, only 15 percent of whom were accused or convicted of crimes
against persons.

At the beginning of the 1990s, at the height of the carceral wave
sweeping the country, the typical convict entering a state penitentiary
in America was an African-American male (54 percent as against 19
percent for whites), under 35 years of age (for three-quarters of thern),
without a high-school diploma (62 percent), convicted for a nonviolent
crime in more than seven of ten cases.® The most common offenses
committed by the new entrants were possession or sale of narcotics
(29 percent), theft or concealing stolen goods (19 percent), burglary (15
percent), and public order violations (8 percent). Barely one-quarter
were sent down for violent crimes, including robbery (11 percent), as-
sault (7 percent), sex offenses (5 percent), or murder and kidnapping
(4 percent together). And this breakdown does not include the almost
one-third of entries who were unsuccessful parolees, many of whom
‘were returned behind bars not as a result of a new court conviction but
due to a mere administrative revocation sanctioning a violation of the
terms of their conditional release.

Here is another indication that penal confinement serves above all
to control the disruptive street “rabble” more than combat the crimes
of blood whase specter haunts the media and feeds a thriving cul-
tural industry of fear of the poor, led by such television programs as
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Table 10. Share of violent offenders in the flow and stock of inmates, 1995

o
Flow % Y% % public
Adntissions  violent property drugs order
Jails — - — — -
State prisons 337,492 28.8 29.5 30.8 10.2
Federal prisons 31,805 6.9 211 44.2 27.7

SsOURCE: Bureau of Justice Statistics, Correctional Populations of the Linited States,
1995 {Washington, D.C.: Government Printing Office, 1997), 12 for flow, and §-7 for
stock in state prisons; 14~15 for flow and 8-g for stock in federal penitentiaries; Carg-
line Wolf Harlow, Profile of Jail Inmnates 1996 (Washington, D.C.: Bureau of Justice
Statistics, 1998), 5 for jails.

“America’s Most Wanted” and “Caops™* the number of convicts held
for violent crimes in state prisons increased 86 percent between 1985
and 1995, while the number of their comrades locked up for drug and
public order offenses grew by 478 percent and 187 percent, respectively.
'The former accounted for 39 percent of the increase of the population
under lock during this period, the latter for 43 percent. Similarly, the
share of those convicted of narcotics possession aor distribution in fed-
eral prisons went from one-third in 1985 to 60 percent ten years later.
By thernselves, violators of drug laws accounted for 71 percent of the
population growth in these establishments.®

Based on in-depth interviews with a representative sample of pris-
oners in Illinois and Nevada allowing them to go beyond the rough
aggregate figures of correctional statistics, John Irwin and James Austin
demonstrated that over half of the clients of state penitentiaries were
locked up for petty infractions entailing no physical violence and neg-
ligible material damages, and thus presenting none of “the features
that would cause ordinary citizens to view the crime as particularly
serious.” A detailed examination of their social and judicial trajecto-
ries reveals that six in ten prisoners are occasional criminals who com-
mitted their misdeed by association, impulsively, or because they were
cast adrift, Far from being “vicious predators” (the term consecrated
by the mainstream media and politicians}, 60 percent of “habitual of-

*These programs broadcast in prime time videos of real police interventions, typi-
cally in dispossessed black and Latino neighborhoods, in uiter disregard of the rights
of those arrested and humiliated on camera. Aron Doyle, “’Caps”: Television Policing
as Policing Reanlity,” in Entertaining Crime: Television Reality Programs, ed. Mark Fish-
man and Gray Cavender, 95-116 (New York: Aldine, 1998).
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%
Stock % % % public
Population violent property drugs order
507,026 26.3 26.9 22.0 24.3
989,005 46.5 23.9 21.5 8.7
88,101 13.1 8.7 59.9 18.3

fenders” are low-level “disorganized offenders without skills or disci-
pline who rarely committed acts of violence” and who turned to crime
by default, as it were, due to their inability to find a stable and durable
occupational footing. “Their crimes are petty and pathetic. These are
drunken car thieves who fall asleep in their victim's car, shoplifters
being caught in a clumsy attempt to brazenly walk out of a store with
a shopping cart full of stolen goods, and crack-heads selling $2 rocks
to undercover agents. They are, in many respects, aging offenders who
know no other way to live."*"

Impressive as they may be, carceral statistics nonetheless serinlusly
understate the hold that judicial institutions have on the populations
consigned to the nether regions of American social space. For they do
not take into account the spectacular expansion of indirect modes of
survelllance and control which the authorities have evolved to regulate
the deskilled fractions of the working class in the age of the general-
ization of precarious wage labor and the retraction of the protections
offered by the state. oy

First of all, the mass of people under “criminal justice supervision
at any moment is composed not of inmates but of persons .p]aced on
probation and former prisoners released on parole after having served
the greater share of their sentence (see figure 3). The number of oﬂ:”er}d-
ers on probation grew from 1.12 million in 1980 to some 3.84 million
twenty years later, while the population on parole took off from 220,000
to nearly 726,000 In total, the stock of Americans under penal over-
sight grew by more than four and a half million in twenty years: starting
from 1.84 million in 1980, it rose to 4.35 million in 1990 and reached
6.47 million in 2000, a figure that represents 3 percent of the country’s
adult population, corresponding to one adult male in twenty and one
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Figure 3. 6.5 million Americans under criminal justice supervision in 2000

Parole

State and Federal Prison

Probation

County Jail

In parentheses: growth rates 1980~2000

SOURCE: Bureau of Justice Statistics, Sourcebook of Criminal fustice Statistics 2000

(Washington, D.C.: US Government Printing Office, 2002), 145.

black man in ten. In 1998, eleven states each held in excess of 100,000
probationers under their heel; that is more than France helds ’
By themselves, Texas {(with 429,000 convicts on probation), California
(287,000), Florida (237,000}, and New York State (174,000) controlled
rr'10re than one million. Aside from the sheer volume of convicts out-
side the walls and itg continual prowth, what must be noted is that the
four and a half million people kept in the shadow of the prison were in
an eminently precarious judicial position since they had a good chance
of landing in it (again): two in five probationers and six in ten parolees
who exited this status in 1997 were thrown behind bars, either because
they committed a new offense or because they violated
administrative condition of their release (by failing an
failing to hold a job, missin
assignment, etc.).

Next, the extension of judicial supervision itself does not fully cap-
ture the multiform processes by which the mesh of the penal net has
beep at once reinforced and expanded—a process that criminologists
:1&51gnate by the visually evacative concepts of “net strengthening” and

net 1«?ridening."“":’ 'Thus, in addition to the deployment of “intermediate
s'anc,tlmns" such as house arrest and boot camps, “intensive supervi-
sion, ‘day reporting, community service, and telephone or electronic
surveillance (with the help of bracelets and assorted technological gad-
gets), the grasp of the American judicial system has been consider-
ably enlarged thanks to the proliferation of criminal databanks and the

(B7,000).

one or another
alcohol test or
€ an appointment, leaving their county of

ultiplication of the means and points of control-at-a-distance they

Identify, Test, (Re)capture

In The Justice Juggernaut, Diana Gordon shows how, alongside its “cap-
ture” function, in the 1970s and 1980s the American state energetically
developed its “observation” function regarding populations considered
deviant or dangerous? Under the impetus of the Law Enforcement Ad-
ministration Agency, the federal bureaucracy entrusted with activating
the fight against crime in response to the citizen “demand” elicited by
the diffusion of the discourse of “law and order” (the LEA A distributed
over $8 billion in subsidies during the twenty years of its existence),
the police, courts, and correctional administrations of the fifty states
have created centralized computerized databanks, which have since
proliferated in all directions.

The result is that the country’s various police agencies (local, state,
and federal) now hold some 55 million “criminal files” —as against 35
million a decade earlier—on about 3o milfion individuals, correspond-
ing to nearly one-third of the nation’s adult male population™ Access to
these databanks varies by case and jurisdiction. Some can be consulted
only by judicial authorities and strictly for judicial purposes. Others are
accessible not only to other public bureaucracies, such as the Federal
Bureau of Investigation, the Immigration and Naturalization Service, or
its successor agencies (responsible for policing foreigners), and welfare
services, but also to private persons and organizations via the internet.
These “rap sheets” (police reports, court records, and correctional files)
are commonly used, for example, by employers to weed out ex-convicts
applying for jobs. And it matters little that the information included in
them is frequently incorrect, out of date, harmless, or sometimes even
illegally dissemninated: their circulation places not only criminals and
those suspected of offenses, but also their families, friends, and neigh-
borhoods, into the sight of the police and penal apparatus.

As of December 31, 1997, the so-cafled "eriminal history” archives of the states
{Criminal History Record Information, or cHRri) contained 54,210,800 individual
files, 7.4 million of them manual and 46.8 million automated. Some 18 million
of these arrest records with fingerprints were also stored in the Interstate Identi-
fication Index (1), the computerized national registry containing the profiles of
all persons arrested for crimes deemed serious by the country's various police
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services and which can be consulted online by the 39 states participating in the

patrols and arrests and prosecutors from impeaching those included on
p
program,*® Finally, in 1997 the rat received and entered 8.6 million new sets of -

them with redoubled severity.

were passed on for nonjudicial purposes.

The geometric growth of palice and judicial databanks is part of a broader
movement of extension and diversification of “undercover” police surveillance,
which has become more proactive and diffuse over the years with the growth of
the number of agents and agencies involved-—and, with them, the number and
variety of their targets,* The absence of national legislation regutating the use of
thisinformation and the massive (although relatively late) recaurse to computers
in effect make it possible to expand, routinize, and automate the collection and

administrations and their satellites. And there s still plenty of room for growth:
only half of the states have contributed more than 70 percent of their arrest
records accumulated over the past five years to the cHa; the entry or exit of in-

mates is systematically recorded in only thirty states in the case of prison convicts
and in fifteen for jail detainees,

This is well illustrated by the proliferation of electronic databanks on
juvenile delinquents—or those thought to be such. During the 1980s,
with the support of the federal Department of Justice, most big Ameri-
can cities established computerized registries called “sHop| youths”
(the acronym means “serious and habitual offender/drug infraction”),
which catalog teenagers believed to be real or potential delinquents—
a convenient pretext for placing segregated neighborhoods and their
residents under reinforced police and penal surveillance, Asa result, in
1993 the Denver police had garnered files on some 6,500 youths “sus-
pected” of being gang members, even as, according to their own esti-
mates, there were fewer than 500 gang members in the entire city. This
is because, to figure in these files, it sufficed to be arrested at the same
time as a (presumed) gang member, to wear {supposed) gang colors, to
be reputed to know an (alleged) gang member, or simply to have been
seen in his company. By virtue of this loose definition, over nine youths
in ten on this list were African American (57 percent) or Latino (33
percent), although the population of Denver was 80 percent white. One
understands the intermingled furor and fury of the black community
at discovering that no fewer than 3,691 of its youth, amounting to fully
two-thirds of African Americans 8ges 12 to 24 residing in the city, were
considered suspect if not guilty on principle by the authorities The
judicial fuzziness and flagrant ethnic bias that affect the compiling of
such lists do not prevent the police from relying on them to target their

fingerprints into its ner (National Fingerprint File) databank, 3 million of which

circulation of data harvested by the forces of order, the courts, and correctional

In 1997, Lllinois put the files of all its Curle‘.I‘lt and recent inmates on
the internet site of its corrections administra_tmn and made them freely
accessible. With a few mouse-clicks, and without any justification or
the slightest control, anyone can read or download the profiles of all
of the state’s prisoners—name, date of birth‘, soci'a} .security numl?er
{normally held secret), “race,” height and weight, intimate dis.tinctlve
markings (“a description of each marl, scax:, taftoo worn by the inmate,
including its physical description and location )—a.s wellasa summary
of their judicial records comprising an enum.eratlon of their c':onwc-
tions (nature, category, and number of infract}ons, some of which can
go back twenty or thirty years, and place of jud.gment). Anyone can
also find out when and where such and such an inmate was incarcer-
ated, their anticipated {or effective) date of rejease and of the ending of
supervision. Thanks to “L.ook Up an Inmate,” every EI:rlployer or lal.ld-
lord can, before hiring or renting, check that the applicant in questm.n
has no criminal background, and thus discriminate at will on the basis
of his judicial record. As the spokesperson of .the Ulineis Departnjler}t
of Corrections explained with a tone of self-evidence, “these are crimi-
nals, after all, surely people have the right to have this information to
protect themselves. It’s the same as seeing them on television, it's in the

public domain.”¢

The Texas Department of Public Safety—as the correctional administration of
that state is called—is more cautious: its site recards the Identity of the inter-
net inquirer (but one can easily provide fanciful information to get through) and
warns that the data made available to the public may be incomplete, incorrect,
or deceptive, if only because they have been systematically collected only since
1994 and many convicts are listed in it under borrowed names, and so these data
cannot engage the responsibility of the state, Itis mlore interested, tao, since lone
has to pay to cansult the registry of convicts, which corr)prises 2 million flles:
$3.15 per request, plus a connection fee of 57 ce‘nts. The.lnformation pravided
is less rich, since it does not include the distinctive physical markings born by
the convict (on the other hand, it contains hair and eye color, which after all are
more immediately discernable than private tattoos), but it allows more elaborate
searches by combining vartables: for example, in May 1999 5 query about “John
Wilson" brought up 216 files, which fell to 69 if one specified “black,” then yifone
added “B" as middle initial (including 4 individuals for whom this was an alias),
A similar search for “Robert Smith” in the databank reserved for sex offenders
delivered more than 5o files,
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Butitis Florida that is the pacesetter in the race to disseminate the personal data
and criminal history of convicts “in the interest of public safety": the “Corrections
Offender Netwark” rubric on the web site of its cotrectional administration, which
has received over 12 million visitors since its inauguration in March 1998, offered
the usual private and carceral information, a large-format color photograph, as
well as the address at which recently released convicts were presumed to reside,

The relentless growth of official criminal databases is dwarfed by
the unregulated proliferation of private companies offering criminal
background checks and commercial information banks amassed by
the “data mining” industry, which dredges, sifts, compiles, buys, and
resells information drawn from a vast array of public and private regis-
tries (rolls of voters, halders of drivers licenses, civil records, real estate
transactions and property taxes, census data, credit ratings, medical
records, military personnel receiving a “dishonorable discharge,” war
veterans committed to psychiatric hospitals, etc.), all of which can
be connected to judicial files culled from court reports and correc-
tional records. In 2004, 472 companies offered databases to ascertain
the criminal justice background of individuals for the entire United
States.’ Such verification has become routine because advanced digi-
tal technologies and online services allow firms to abtain immediate
checks at a very low cost. For instance, the company InstantCriminal-
Checks.com offers online criminal background verification for $19.95
for one state, $39.95 for three states, and $45.95 for the entire country.
It promises its “customers the best criminal data, the easiest order-
ing process, and the most detailed criminal reports INSTANTLY.” The
“criminal checl” purchased contains the name, Social Security num-
ber, and profile of the offender; the offense type, code, and disposition;
custody and case information, as well as jail and probation data.* In
reaction to an increasingly litigious work environment and the shock
of the 9/11 attacks, the proportion of companies running such criminal

*The firm vaunts its services thus: “Performing a comprehensive criminal back-
ground checl before you hire a new employee can save your company from big head-
aches including monetary and legal costs. With repeat criminal offenders applying
for work, you need to keep your company and your employees as safe as you can.
Conducting a criminal background checlc with InstantCriminalChecks.com is easy,
fast and affordable.” In addition to employment decistons, verification is encouraged
for "self checks, nanny checks, babysitter criminal background checks, and private
investigations.” A list of legal disclaimers follows, including the concession that “users

should not assume that this data pravides a complete or accurate history of any per-
son’s criminal history.”
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checks on applicants prior to hiring jumped from 30 Percent in 1996 to
go percent in 2004, making the verification of judicial background as
common as checking prior work history. According to a study by tl*}e
Society for Human Resource Management, one-half of thos'e firms, big
and small, also verify education transcripts and motor vehicle re.cords
and 35% of them even run checks on the credit history of job applicants
(up from 19% a decade earlier). ‘ ‘
‘The diffusion of criminal justice files through internet sites or pri-
vate agencies specializing in "background checks” on employees can-
not but drastically reduce the occupational chances of people placed
under, or having gone through, judicial supervision, given the demon-
strated reluctance of employers to hire them. A study of a represen-
tative sample of 8oo businesses employing unskilled labor in Atlal.lta,
Boston, Detroit, and Los Angeles reveals that these firms tend to reject
applicants who have either an intermittent employment record or a
criminal background, with ex-convicts coming way at the end of the
“quene” of desirable candidates. Thus 68 percent of firms said that they
are open to hiring a person who has been unemployed for over a year,
and one-halfwould employ an individual who has only worked ter}'lpo-
rary jobs, but two-thirds would refise on principle to hire any app[zcc?nt
sentenced to prison or jail. Now, almost half of businesses in the service
sectors—those where employment is growing and unskilled former in-
mates are most likely to seek a job—check the criminal backgmun‘d of
applicants® Moreover, in a number of states ex-convicts are reqlflred
by law to inform their employer of their judicial statl.}s under pain of
having their release revoked. It is, all the same, very difficult for tk'mse
on conditional release to conceal their status from their employer since
their parole officer will routinely check up on them at their pla'ce of
worl {according to inmates from San Quentin state prison questioned
on the subject, this is the most humiliating aspect of being pl:it under
supervision, since it instantly makes them lepers among their fellow
employees).

A questionnaire survey of 300 employers in Dallas and Hoi.tston rep-
resentative of the local economy deliver still more discouraging results
with barely 12 percent of them stating that they would be prepared to
hire an ex-convict* The percentage rises to just 22 percent for former
prisoners who followed a job training program while in custod‘y and
falls to less than 5 percent in the case of those convicted of violent
crimes or sex offenses. To be sure, the rate of welcoming businesses
approaches one-third in the case of ex-convicts "who obtained a coil—
lege degree while behind bars, but this is a highly improbable scenario
since the US Congress cut off all public funding for higher education
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in prison in 1994. This places former prisoners before this impossible
choice: either admit their criminal background and thus be immedi-
ately excluded from the pool of viable job applicants, or falsify their
application form at the risk of being sent back to prison later (by the
correctional administration) or fired for having lied on their application
when the firm proceeds to a routine background check of the judicial
status of its employees.® As a result, “those who have {or are suspected
of having) criminal records or checkered work histories will have diffi-
culty getting hired in even the lowest-wage jobs and least skill-intensive
sectors of the economy."*" The virulent ostracism to which “ex-cons”
are subjected on the job market explains why a stint behind bars cuts
their average length of employment by half (as measured by the number
" ofhours worked annually) and consequently their income. For African-
American convicts returning to life outside, the negative effect of in-
carceration is even more pronounced, with their postimprisonment
income reaching an average of only 44 percent what it was befores
And everything indicates that this ostracism is being reinforced by the
broader diffusion of personalized criminal data, on the one hand, and
the crystallization of a genuine public culture of loathing of prisoners,
on the other.

What is more, the same techniques of digital fingerprinting deployed
to supervise convicts released on parole are used to “downsize” the
welfare rolls and prevent public aid fraud. In winter 1996 the governor
of New York State boasted that compulsory identification by “finger
imaging” {the optical reading of fingerprints) had allowed the “weeding
out” of more than 25,000 public aid recipients during the program’s
first year. “I am confident that my plan to reform welfare by replacing
the aid check with a paycheck will be as great a success as our finger-
printing program.”* In one year, the welfare administration submitted
747,000 people to digitalized checks and excluded 35,000 from its rolls,

*In order to safeguard against possible lawsuits in a business environment gettiﬁg
ever-more ltigious, a growing number of firms systematically check the “criminal
background” of their employees, not only upon hiring {by means of a written question-
naire and during the individual hiring interview) but also periodically, by having the
list of their employees scoured annually by a specialized agency. There were about 600
“background checking” companies in the United States, 71 of which posted earnings
in excess of one million dollars in 1909. The leaders of this booming market (especially
for checking backgrounds for drug use) are Medtox Scientific Incorporated and Bay-
shore Clinical Labs (with anaual revenue approaching 5o millian that year), Records
Services Inc. and Occupational Health Services (between $10 million and $20 million},
and Avert Ine., Borg Warner Information Services, Worksigns, and Blue River Services
{(between 5 and $10 million each). American Business Database of 10,000,000 Public
and Private Companies in the United States (Cb-ROM, 1999).
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amounting to 5 percent of their “clients” (according to the official ter-
minology), for having failed to register their fingerprints in the state's
computer databank. Ten thousand of them had their rights restored
later, but only after losing their benefits for several months. Among
the files purged, 16,000 received “home relief,” a program for single
indigent adults that paid out $350 per month to 271,000 people. The
director of social services celebrated these results: “The high rate of
permanent file closure shows that digital fingerprinting deters people
who would otherwise use multiple identities to defraud welfare.”

In any case, all these “old-style” files, manually put together from
rough records based on physical fingerprints and mugs shots, are them-
selves in the process of being superseded by infinitely larger, more pre-
cise, and more powerful databanks containing the genetic fingerprints
of the individuals caught in the police and penal dragnet. Forty-eight
states have already used some variant of “biological filing” for several
years, done by means of a blood sample taken at release of certain sensi-
tive categories of prisoners such as murderers and sex offenders (as well
as prostitutes in Connecticut, or all juvenile offenders as in Virginia).*
But a new era of penal panopticism opened in the United States in 1994,
when Congress passed the bNa Identification Act, releasing $25 mil-
lion to facilitate the systematization of computerized criminal files and
their countrywide interconnection through the creation of a common
source registry, the copi1s (Combined pNa Information System). En-
thusiasm for genetic filing has since spread like wildfire from Savannah
to Seattle and El Paso to Chicago. Some even present it as the miracle
cure that will finally allow America to rid itself of the plague of criminal
violence by effectively isolating the supposed “hard core” of incorrigible
criminals,

On October 13, 1998, the FBI officially put in operation its national
genetic databank containing the pNa profile of 25,000 felons as well
as the “forensic data” for 4,600 unresolved criminal cases. Since this
milestone date, the states that wish to can connect to this central reg-
istry to transfer their own genetic samples and get access to the samples

*The existing legal framewarks vary widely. For example, Coloradae stipulates that
any prisoner convicted for sexual assault must supply a pna sample before being
released on parole. Kansas authorizes “the collection of blood and saliva samples for
all those sentenced to prison for more than one year [felons] due to an illegal sexual
act, first or second degree murder, incest, aggravated incest, or child abuse.” Ohio uses
genetic fingerprinting for those convicted of murder, kidnapping, forcible rape, and
sexual assault, but excludes theft. Florida, to the contrary, includes theft with violence,
assault, and carjacking. Alaska extends this practice to any person implicated in a
natural disaster; Maine to juvenile offenders, And so on.
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collected by the others. The number of prints already amassed by the
different correctional administrations waiting to enter into the Fpy
databank was then estimated at 350,000, and the cost of the operation
at $22 million. For example, California’s correctional genetic databanic
alone contained some 100,000 saliva and Blood samples taken from
convicts for sexual offenses, homicide, and kidnapping.*® A national
competition immediately started to see which state would solve the
most crimes by a simple check of its genetic databank: in April 1999,
Florida claimed to have scored 155 “cold hits,” but all envied Great Brit-
ain, which proudly posted 30,000 cases solved thanks to DNA identi-
fication. By 2004, according to an £B1 brochure, the copis databank
contained just over 2 miltion offender profiles, including 94,000 foren-
sic profiles (DNA prints developed from crime scene evidence such as
blood or stains), which had allowed 13,800 “offender hits" nationwide,

The forces aiming to check the vertiginous expansion of genetic data-
banks in police and penal matters—as elsewhere in the field of health
and life insurance, employment, and civil disputes such as paternity
suits—are fighting a rear-guard battle that seems lost in advance, so
great is the fascination for this new technique of identification and
surveillance, It appears indeed to marry legal rigor, moral neutrality,
financial frugality, and scientific infallibility. And it benefits to the full
from the predilection that Americans have for technological solutions
to social problems** Finally, its advocates can emphasize the possi-
bility it affords of proving the innocence of those falsely convicted: the
country’s major newspapers are suddenly teeming with moving stories
about prisoners freed after years of unwarranted confinement thanks
to a simple DNA test,” as if to counterbalance the usual dismal and
alarming daily coverage of violent crimes and gruesome trials.

In December 1998 the New York City chief of police, always on the
lookout for gadgets liable to help him to upheald his city’s planetary
reputation as the Mecca of law enforcement, proposed taking the ge-
netic fingerprints of all individuals apprehended by the city’s police

*Bixty-two prisoners had been retroactively cleared by this means as of spring of
1599 (“DNA Tests are Freeing Scores of Prison Inmates,” New York Timies, 19 April
1999}, a figure which nearly doubled by 2005. A populist plea for genetic testing as a
means for exanerating the wrongfully convicted typical of a new genre of books on
the topic is Harlan Levy, dnd the Blood Cried Out: A Prosecutor’s Spellbinding Account
of DNA’s Power to Free or Conviet (New York: Avon, 1997). For a narrative account of
how devious interrogation tactics, faulty identification, overaggressive prosecutors,
and incompetent defenders routinely combine to produce wrongful convictions, see
Dave Eggers, Lola Vollen, and Scott Turow, Surviving Justice: America’s Wrongfully
Convicted and Exonerated (Boston: McSweeney, 2005).
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by having an officer armed with a cotton swab collect a saliva sample
at booking. Meanwhile, Louisiana and North Carolina were discuss-
ing bills going in the same direction, and several weeks later, the an-
nual national convention of police chiefs offered enthusiastic support
for adopting such a measure.*” In spring of 1999, in response to this
groundswell, a group of government experts, the National Commis-
sion for the Future of bNa Evidence, was directed by attorney general
Janet Reno to examine the legal and technical problems posed by the
establishment of a national megabank of genetic identification data
concerning not only criminals convicted of violent or sexual offenses,
nor even all those convicted by the courts, but all those arrested by the
various police services, amounting to a dozen million Americans every
year. Such a system of systematic mass police filing could very quickly
become reality, considering the combined progress of biotechnology
and computers as well as the economies of scale that the generalization
of this technique of identification would offer: experts predict that it
will be possible within a few years to collect, store, and analyze a DNA
sample for under ten dollars. The recent development of a portable
“pNA mini-laboratory” the size of a briefcase allowing for the analysis
of blood, saliva, hair, or fingernail samples in siti and the deciphering
of the genetic code of individuals present at crime scenes within a half-
hour cannot fail to encourage this practice.

In theory, genetic fingerprinting and data collection is intended to
enable the authorities to train the sights of the penal system on “career”
criminals and hardened multirecidivists and, in the process, reduce its
“collateral impact.” In practice, their generalization translates into an
unprecedented widening of surveillance and indirect control as well as
their indefinite extension in time:** an individual recorded in copis
or the genetic databank of his city police will be in it for life. He will
thus be liable te being identified and apprehended even for minor in-
fractions committed years or decades earlier following a routine police
check, a simple arrest functioning in the manner of an instantaneous
minitrial. There is no more “right to oblivion” for the Americans caught -
in the trap of the police and penal apparatus that is gradually replacing
the remnants of the welfare state in the lower regions of the national
social space: they have already entered into a society of continual and
perpetual punitive surveillance.

One last transformation, at once qualitative and quantitative, com-
pletes the tightening of the penal noose around the fractions of the
working class destabilized by the rise of precarious wage labor and the
withering away of social protection: the drying out of early release and
the mutation of parole into a policing program devoted, not to helping
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convicts reintegrate into society (to the degree they were ever “inte-
grated”), but to recapturing the greatest possible number by subjecting
them to intensive surveillance and punctilious discipline, especially by
means of drug testing (which has become the main activity of proba-
tion and parole services in many jurisdictions). Each year, half a million
convicts are released from state prisons; the vast majority (around 85
percent) are then placed under the supervision of a parole officer fora
period averaging 23 months. In the three years following their release,
6o percent will find themselves back behind bars, most for committing
minor offenses such as causing a public disturbance, theft, or a drug
infraction. The “springboard” of parole has become a “trapdoor”; be-
tween 1985 and 1997, the rate of parolees who successfully completed
their period of “community supervision” dropped from 70 percent to
44 percent. And the share of recaptured parolees among prison admis-
sions doubled nationwide in two decades, going from 16 percent of new
entries in 1980 to 34 percent in 1997.%

- In California, the number of parolees sent back behind bars—which
the state correctional administration refers to by the acronym pvrc
(“Parole Violators Returned to Custody”)—exploded from 2,995 in
1980 fo 75,400 in 1996, 58,000 of them following a simple adminis-
trative revocation.” According to the latest figures from the California
Department of Corrections (cpc), 85 petcent of the state’s parolees
suffer from chronic alcohol or drug dependency, 10 percent are with-
out a regular home (that rate exceeds one-half for inmates from Los
Angeles), more than half are functionally illiterate, and 70-90 percent
are unemployed when they come out. Upon release, the correctional
administration gives them $200 in pocket-money and a bus ticket to
the county in which they lived at the time of their arrest (they are legally
required to reside there so long as they are under supervision of the
criminal justice system), without any assistance or preparation for re-
lease in more than nine out of ten cases, Thus, the cp¢ has 200 beds in
shelters for 10,000 homeless parolees, four clinics for 18,000 parolees
in need of serious psychiatric care, and 750 beds in detoxification wards
while 85,000 ex-convicts on parole suffer from known drug addiction
or alcoholism.

*For comparison, with a national population double that of California, France’s cor-
rectional administration sported 525 revocations of parole release in 1096, correspond-
ing to 11 percent of those supervised under this status: 233 were returned behind bars
following a new conviction, 186 for failing to fulfill the terms of their parole, and 40
for "notorious misconduct.” Administration pénitentinire, Rapport annuel d'activité
1996 (Paris: Ministére de la justice, 1997).
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This change of parole procedures and outcomes is the product of the
jettisoning of the ideal of rehabilitation in the wake of the converging
criticisms of the Right and the Left during the 1970s. Rehabilitation
was effectively replaced by a managerialist philosophy that is content
to handle flows and contain costs by carefully eluding the question of
the causes and consequences of hyperincarceration, and that turns
away from the social fate of the inmate once his sentence has been
served. In this perspective, the prison serves to isolate and neutralize
deviant or dangerous categories through standardized surveillance and
the stochastic management of risks, according to a logic more akin to
operational research or the processing of “social waste” than to social
work.*® Indeed, thirty years ago parole officers graduated from schools
of social work and studied the basics of sociology and psychology.
Today, while their caseload has doubled, they are trained in schools of
criminal justice where they learn police techniques and the handling of
firearms. The new panoptic phifosophy that guides them is confirmed
by this semantic slide: parole programs have recently been renamed
“controlled release” in Florida, “community control” in Minnesota, and
even “community detention” in Washington State.” For, under the new
liberal-paternalist regime, the parolee is less an ex-convict returned to
freedom than a quasi-inmate waiting to be sent back behind bars.

The new-style parole programs exhibit a pronounced penchant for drug testing
{and secondarily alcohal detection) verging on obsession. This obsession wouid
be incomprehensible, if not for the fact that this permanent checking allows the
authorities to dramatize their determination to crack down and draw a sharp di-
viding line between good and bad parolees, thase who behave in accordance
with the law (and public morality) and those who continue to violate it, be it in
a discrete and harmless way. They reveal how a punitive logic has now openly
superseded therapeutic treatment even in the case of offenses that pertain at
least partly to the medical register. A recent survey of 22 parole administrations
across the country emphasizes that only 7 offerdetoxification programs (and only
14 jobs programs), whereas all of them without exception make intensive use of
drug testing.*

In1998 Maryland allocated $5 million fora drug-testing program called “Break-
ing the Cycle,” which aimed to impase “forced abstinence” on its 15,000 proba-
tioners and parolees by subjecting them to two mandatory drug tests every week,
“Stay clean, or stay in jail": to implerment this slogan in seven counties, Maryland
increased the annual nimber of tests from 40,000 to one millien by subcan-
tracting them to a specialized firm.™ The professed objective of this heightened
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surveillance campaign for convicts on the outside is not to heal a drug-addicted
population but to improve the “quality of life” of "law-abiding citizens” by re-
ducing the nuisances, panhandling, and petty crime connected to narcotics
trafficking on the street, and to reaffirm the principle of inflexible intolerance
toward all drugs by enlisting medical personnel as auxiliaries to the forces of order.
"Therapists are policemen,” a clinical psychologist charged with administering a
version of this program in Michigan said proudly.

Subjected to conditions of release ever more numerous and difficult
to satisfy while supervision is bolstered and focused on technical viola-
tions, and caught in the pincers of a reduction of support and a rise in
public intolerance for any failure owing to the media stiraround crimes
committed by ex-convicts, the majority of parolees “remain dependent
on others or the state, drift back and forth from petty crime to sub-
sistence, menial, dependent living, or gravitate to the new permanent
underclass—the ‘homeless’—unless they die prematurely of illness,
drug overdose, or violent crime.® They are condemned to survive by
hook or by crook, flushed from under the protective wing of the welfare
state, in direct reach of the punitive arm of the penal state.

“Controlled Chaos” in the Leading Penal Colony of the Free World

Since the end of the 1980s, the Los Angeles County Jail {Lacs) has held the title of
largest penal colony in the Western world, edging out its rival in New York—the
county sheriff's office boasts about it on its web site, In 2000, its seven establish-
ments in operation held araund 23,000 detainees, as against fewer than 9,000

twenty miles south of Paris, holds 3,900).

~ Asonewould expect, the bulk of the jail's clients come from the lower reaches
of Angelino social space: 46 percent are Latino and 33 percent black, as against
only 18 percent white, whereas whites make up 51 percent of the population in
the county. One-half are between 18 and 29 years ald and seven in ten did not
complete high school. Much like the country’s other big jails, three perennial
problems afflict the LacJ: overpopulation, violence, and ethnic conflict.

The network of Angelino gaols holds 11,000 more detainees than it officially has
beds, since its establishments were designed to accommaodate 12,000. Worse, if
judges were to enforce all of the prison sentences they inflict on the 120,000~
odd persons placed under the county's penal supervision, they would contain
39,000 But space is sorely lacking, with the result that, despite the suffocating

in 1980 (by comparisen, the largest prison in Western Europe, Fleury-Mérogis,
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political climate of penal rigor, a large majority of individuals arrested for minor
misdemeaniors are released without oversight while the others serve only a frac-
tion of their sentences. Due to overpopulation, a conviction by the criminal court
of the county of Los Angeles to one year of custody translates on average into 83
days of effective detention,

The challenge the LAc) confronts daily consists in receiving, serting, and “pro-
cessing” the detainees as quickly as possible “through the system"—in the man-
ner of a treatment center for social waste—in order to avoid bottlenecks and vio-
lent incidents, which still result in the death of around twenty inmates annually.”
Considering that between a quarter and a third of a million people pass through
the gates of the LacJ in the course of a year, one understands easily why its man-
agers describe its operation by the expression “controlled chaos” (the other ex-
pression that frequently comes to their lips is “zoo0").

The arrestees and convicts who pour in at the rate of one thousand per day
are steered to the “selection center” of the Twin Towers, on the edge of down-
town, before being distributed among the various establishments located on the
city's periphery. In theory, they are divided into 46 categories according to the
nature of their offenses, their criminal record, and their prapensity to violence.
In reality, “there exists no systematic procedure for segregating inmates accord-
ing to their level of violence or escape risk.”** For the mere identification of an
arrestee presents a mind-boggling challenge: it requires consulting five different
databanks in which the same individual may figure (or not) under various aliases.
Los Angeles County recently put in service a computerized system for “digital rec-
ognition,” but the neighboring counties do not have it; nor is there a truly reliable
and complete criminal database on a natfonal level,

In any case, the available resources of cells and staff do not always allow for
properly separating dangerous convicts from common-law detainees, blacks
from Latinos, members of the Crips street gang from their rivals of the Bloods,
sexual offenders from their fellow jailees intent an brutalizing them (as is the cus-

tom in almest all the prisons in the world}. Whence the violence that wracks the

*In 1997 the Los Angeles County Jail officially recarded the deaths of 47 inmates,
Including 38 from "natural causes,” three from the consequences of Ains, and one
by homicide, for a mortality rate of 2.3 per thousand, significantly higher than the
national average for big-city jails: it came to double the figure for Phoenix and triple
that for Detrait, Oakland, and Seattle; but Baltimore and Philadelphia pasted the same
mortality rate. Graham and Camp, Corrections Yearbook 1998, 230.

**According to the periodic evaluation of the commission appointed by the county
court to supervise the reform of the eperations of the Sheriffl's Office in response to a
series of lawsuits filed by inmates’ rights associations in the 1980s. Los Angeles County
Sheriff’s Department, Fiftli Seiiannual Report by Special Counsel Merrick |, Bobb and
Staff, February 1096, mimeograph, 14.
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paals of the City of Angels, where, as even the authorities admit, “confrantations
between ethnic and racial groups, between gangs, and between sub-gangs, are
endemic.”*® Rumor amang the residents of the LAc) has it that in the Pitc'h ess
East and Pitchess West facilities, located about thirty miles from downtown en
the edge of the Sierra, there is "a race riot every day.” Officially, in 1996 there were
61 incidents in these two jails that pitted hostile groups against one another and
required the use of firearms by the staff or the intervention of special operations
forces, which explains why detainees and guards alike are openly fearful of being
sent out there. When they learn that they are to be transferred to “the Ranch” (the
nicknarme of these two outlying detention centers), some inmates do not hesitate
to tear off their identity bracelet in the hope that their sudden anonymity will
pastpone the inevitable, even though they know that this act will be punished by
an automatic lengthening of their sojourn behind bars.
To the violence between residents one must add the violence that the guards
wield upon them, whether it be to enforce discipline and safety within the legal
framework of their office or by incompetence or abuse of authority, as when cer-
tain “screws” deem it incumbent upon themselves to ensure a level of penal rigor
in their establishment higher than that stipulated by its regulations. Such was the
case with a secret “posse” of "enforcers” formed by a dozen Twin Towers guards
eight of whom were relieved of their duties In September 1998 for having visiteé
organized and aggravated violence on the inmates of the psychiatricward, whom
they considered to be averly "pampered.” “When these screws beat you up,”
r.?counted a jail veteran preparing to leave on furlough under electronic supe;—
vision, "you can read the brand of their flashlight on your body” (the La carceral
argot calls this “getting the flashlight treatment").
Violence is sustained by the glaring imbalance between the number of guards
and the number guarded. With 2,530 uniformed deputies, the gaol of Los Ange-
les County has by far the lowest officer-to-inmate ratio of any big American city:
}-‘ioust_on has as many guards for 60 percent fewer jailees, and New York has four
tlrnes as many for a slightly smaller carceral population. Every year, the county
dishurses millions of dollars in damages to detainees injured orcrippled by rubber
bullets, tear gas grenades, interventions by “extraction squads” (responsible for
subjugating obstreperous inmates who refuse to leave their cells), or following
medical maitreatment.” One detainee at the Pitchess East center had this lapidary
formula for describing the daily existence of his ilk: “Everybody will tell you that
living in the Los Angeles County Jail 1s like living in hell."**
A large share of the resources of the Lacy, as in all the country’s major jails, is
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sbsorbed by organizing the transport of defendants and convicts befare the judi-
¢ial authorities.” Every day, over 1,500 inmates (250 of them women) are trans-
ferred from the LACJ's reception center alone to the courts of Los Angeles and
neighboring counties. The volume of mavements is sa large that the Twin Towers’
transportation and dispatch office {called the "court line”) starts collecting the
individuals invalved as early 15 3:30 in the morning. Blacks are kept in one transfer
cell, Latinos in another, and whites and youths under eighteen In a third (whites
are assimilated de facto to minors in this setting where they are the “minority,” and
Asjans are currently grouped with Euro-Americans to protect them from possible
assaults). “Often, we get so many detainees at once that we just don't have enough
chains to transport everyone. SO sometimes some of themn get ready to go to court,
they wait in the cell here, but we can't send them off, even if we tie thern three to
a chain,” the officer printing the badges to identify jailees in transit explained to
me with a chagrined air.

At nine at night, when the buses return from the courts packed to the gills
with their human cargo, the clogging of holding cells forces the staff to use the
hallways as a storage area. “It's really happingin the evening. Sometimes we got five
or sIx buses coming in at the same time [with 250 to 300 jailees], and we don't
have encugh room tQ handie them, so what you do is, you pack them in as fast as
yau can, you process them as fast as you can.” Or else they |eave the detainees
to stew i their bus for hours on end until space finally opens up in the holding
cells. (Each bus holds between 48 and 53 detainees, all tied in chains and isolated
in pairs in wire cages, except for the "high-powered inmates,” who are chained
in individual cages. This manner of prison on wheels is handied by two depu-
ties, the one driving and the ather standing guard. Both are armed and separated
from the passengers seated in their cages by a heavy metal grate, and they are in
canstant radio contact with the jail's transportation center.) At eleven at night
come some 250 convicts transferred daily to state penitentiaries ("in-custody
releases™) via the Chino and Delano reception centers, which assign them to ane
of 30-odd establishments under the authority of the California Department of
Corrections—which the City of Angels alone supplies with more than one-third
of its residents. “This place is jam-packed. All of these cells are full to the ceiling,
with guys crammed who urinate on themselves, because there's no toilets so they
can't-get rid of drugs or weapons” they might have hidden on them before the
search. '

The human tide that rushes without letup through the LAC) network is such
that, despite the 200 officers assigned to “admissions” wha handle some 6co0

*In the spring of 1998, several guards from the 'Twin Towers were charged for having
over several months, identified the new "fish" arrested for sex offenses against childrer;
to the other detainees and then letting these detainees beat them without intervenin
One of the alleged child molesters thus attacked died from his Injuries. >

administrative documents per day, slip-ups are numerous and costly, In19g97, 700

*A ity adjoining Los Angeles resalved (or at least significantly reduced) the thorny
problem of transporting detainees by building its criminal court within the confines
of its main jail.
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prisoners were held under lock foran average of 6.9 days after their official release

5

date (one of them was illegally incarcerated for 260 days and two others for g
days each). In total, that year the county paid out almost $200,000in damages g
548 detainees kept in arbitrary detention fora total of 3,694 days.” On the other
side, every year the jails of Los Angeles mistakenly release dozens of prisoners
who should be kept securely behind bars: this was the case with 32 detaineas in
1996, among wham six were accused of homicide.

The Coming of Carceral
“Big Government”

You favor a political revalution. You want to replace the welfare state with an
opportunity soclety. You favor workfare over welfare. You want to lock pris-
oners up and you're actually prepared to give up some political pork barrel to
build as many prisons as you need. —REPRESENTATIVE NEWT GINGRICH,
1996"

In the climate of social and racial revenge that set in after the reelection
of Richard Nixon in 1972 in response to the advances of black mobi-
lization and the popular claims surging in its wake, the battle against
crime was to serve as alibi to thwart the demand for an expansion of
the social state. The discourse of “law and order,” coined by politicians
from the segregationist South to disqualify Martin Luther King's civil
rights movement, fed the conflation of public assistance, immorality,
and criminality: the poor take to crime because the state, by lending
them a helping hand with excessive eagerness, maintains them in idle-
ness and vice, thereby condemning them to the worst of “dependen-
cies,” that which turns them into “welfare addicts.”**

Such a discourse, which we noted in chapter 2 returned to the fore-
front of the public scene during the debate around welfare "reform” in
1996, is tailor-made to legitimize the recentering of the missions of the
state on order maintenance and the control of populations deemed
dispossessed, deviant, and dangerous—chief among them the black
(sub)proletariat of the big cities, whase specter has haunted the country

*Newt Gingrich, Gorac training tape, in pBs's Frontline, "The Long March of Newt
Gingrich,” 1998,

“*The moralistic notion of "dependency” with regard to public aid (“welfare depen-
dency”)—an inherently pejorative notion in a national culture that sacralizes "inde-
pendence,” virtual synonym for freedom and therefore Americanness—Is so pervasive
that it is used, not only by state officials and people in everyday life, but also by scholars
specializing in the study of poverty. The expression “narcotic of welfare” is commaonly
involed by politicians, Democrats as well as Republicans. For a critical analysis of
representations of assistance to the poor in US culture and social science, read San-
ford Schram, Words of Welfare: The Poverty of Social Science and the Social Science of
Poverty (Minneapolis: University of Minnesota Press, 1995).

*These data are taken from an administrative note by Captain David Betkey ad-
dressed to his superiors and obtained from the Information Service of the Los Angeles
County Sherift’s Office through the Freedom of Information Act. In November 1906,
Caok Caunty (Chicago) agreed to pay $3.85 million in damages to settle a class action
suit filed on behalf of 65,000 inmates who had been arbitrarily held at least ten hours
past their legal date of release, corresponding to g0 per plaintiff. "$5.85 Million Ac-
cord Reached in Jail Lawsuit,” Chicago Sun Times, 27 November 1996.
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since the wave of urban riots which, from Watts to Harlem, shook the
white order to its foundations. The law-and-order policy of the United
States was then built on the basis of a triple reduction: from the cutset,
it has focused only on the visible delinquency of the lower class (“crime
in the streets”), as opposed to the veiled criminality of the well-to-do
(“crime in the suites”), even though the latter is much more costly to
the country and reaching new heights.* Among lower-class offenses,
it has targeted first and foremost the retail sales and consumption of
drugs in segregated black and Latino neighborhoods, where this trade
anchors the informal economy that has filled the void created by the
withdrawal of the wage economy. Finally, it has treated drugs as a prob-
lem of public order, susceptible to a strictly police and judicial solution,
rather than as a public health challenge requiring an expanded range of
preventive and therapeutic interventions.'

As a consequence, the prison has returned to the institutional fore-
front inasmuch as it offers a simple and direct means for restoring
order—inseparably economic, ethnoracial, and moral—and for curb-
ing all manners of “social problems” that the dominant vision perceives
and projects as resulting from the excessive “liberalization” of the six-
ties; drugs, drifting, violence, the contestation of white hegemony, the
familial and social disintegration of the ghetto, the despair of youths
from poor neighborhoods faced with decrepit public schools and a
continually worsening job market. Under Reagan’s presidency, as caste
and class inequalities deepened again under the combined effect of
deindustrialization, the erosion of unions, and the retrenchment of the
social welfare state,” incarceration confirmed its role as the all-purpose
remedy for the rise of social insecurity and the string of “urban patholo-
gies” associated with it. “Lock e up and throw away the key” became
the leitmotif of modish politicians, official criminologists, and media
eager to exploit the fear of violent crime and the loathing of the (black)
criminal to expand their markets?

Third-Largest Employer in the Nation

The mad race to incarcerate into which America threw itself inevi-
tably translated into a spectacular expansion of the penal sector within

*As revealed by the unprecedented string of corporate scandals that accompanied
the bursting of the speculative financial bubble of the late 19908, involving such lead-
ing firms such as Enron, Arthur Andersen, Tyco, Adelphia, WorldCom, Qwest, Health-
south, Global Crossing, etc.
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federal and local bureaucracies. Of all the items that make up pub-
lic expenditures at the three levels of US political organization, the
county, the states, and the federal government, “corrections” is that
which posted the fastest expansion from 1975 to today—and by a wide
margin. This growth of the budgets and personnel of the carceral sec-
tor is all the more remarkable for having occurred during a period in
which the weight of the state was continually shrinking in the economic
and social life of the country and when direct spending for vulnerable
populations suffered drastic cuts. Thus, we noted in chapter = that the
main public aid package for the poor (AFDC) lost 48 percent of its real
value between 1970 and 1995, while its coverage dropped to only one-
half the population living under the official “poverty line.” During the
same period, the percentage of jobless covered by unemployment in-
surance plunged from an annual average of 76 percent to 36 percent.
And federal expenditures for job creation and training fell from $18
billion in 1980 to a paltry $6.7 billion thirteen years later (in constant
1993 dollars).?

In his 1996 State of the Union address, President Clinton trumpeted:
“We know big government does not have all the answers. We know
there’s not a program for every problem. We have worked to give the
American people a smaller, less bureaucratic government in Washing-
ton. And we have to give the American people one that lives within
its means. The era of big government is over.”® But the principle of
“small government,” sacrosanct when it comes to employment and so-
cial protection, does not apply to the penal sector—quite the opposite.
Thus, under Clinton’s presidency, the Federal Bureau of Prisons saw its
expenditures leap from $1.6 billion in 1992 to $3.4 billion in 2000 and
its personnel balloon from 24,000 to 34,000—the largest decennial in-
crease in the history of the department. The same occurred at the state
level: between 1982 and 1997, correctional budgets increased 383 per-
cent, while the sums allocated to criminal justice as a whole grew 262
percent, and total state spending rose by only 150 percent (see table 11).
At the end of this period, America spent one-half more for its jails and
prisons than for its judicial arm ($43 billion versus $28 billion), whereas
budgetary allocations to these two administrations were similar at the
beginning (around %8 billion each), The carceral function now absorbs
over one-third of the justice budget, as against one-quarter at the be-
ginning of the 1980s. The sums disbursed by the country just on build-
ing penitentiaries and jails exploded between 1979 and 158g: plus 612
percent, or three times the rate of increase in military spending, which
enjoyed particular favor under the presidencies of Ronald Reagan and
George Bush Sr. Carceral construction experienced such a boom that
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numerous counties and states found themselves short of funds to hire
the staff necessary to open the establishments they were building! So
it was in 1996 in South Carolina, where two “high-tech” penitentia-
ries could not come on line for lack of funds required to cover their
operating costs, or in Los Angeles, where the “jail of the twenty-first
century” stood empty for over a year after its construction had been
completed.

As early as 1992, four states devoted more than a billion dollars just °

to the operations of their prisons (that is, outside of building): Califor-
nia (3.2 billion), New York State (2.1), Texas (1.3), and Florida (1.1). And
Michigan and lllinois were not far behind.® The share of corrections
in Michigan’s public expenditures leapt from 6 percent to 15 percent
between 1986 and 1996, The budget of the California Department of
Corrections (cpc) stagnated around $300 million at the beginning of
the 1980s; by 1999 it had swollen to $4.3 billion, more than the total
municipal budget for San Francisco or the funds allotted to the four-
year campuses of the California university system, long regarded as the
state’s jewel. The cpc boasts of having conducted “the largest prison
construction program in history” during the 1980s. And rightly so:
California inaugurated 12 penitentiaries between 1852 and 1965, and
then built none between 1965 and 1984. Since then, it has opened 23
new facilities, including six reserved for housing new mother-inmates
with their children. In a single decade, the Golden State gulped $5.3
billien to build and renovate cells, and took on over $10 billion in debt
to do so. Each new establishment costs on average a hefty $s200 million
for 4000 inmates and requires the hiring of 1000 employees, among
them the best-paid guards in the country, thanks to their superpower-
ful union. One understands better how, whereas it had led all the other
states on the educational front at the beginning of the 1970s, today
California is well back behind the pack in schooling but stands among
the country’s leaders on the carceral front?

California at the Cutting Edge f

The policy of confinement of the categories deemed superfluous, dangerous,
or disruptive, into which California threw itself head first has translated into an
exponential growth of its carrectional system, unprecedented in history, which
has made it the first penal colony of the democratic era and its correctional admin-
istration the avant-garde of the emerging penal state that “liberal paternalism"
reserves for the dispossessed of the new ecanomic and moral order.

The California Department of Corrections, coc to the initiated, is a veritable
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‘empire within the state, and its staff constitutes one of California’s most influen-
tial lobbies. With a budget surpassing $4 billion (exceeding 8 percent of public
expenditures, just ahead of spending on universities), this administration em-
ploys 45,000 and manages a network of 33 prisons, six specialized centers for
inmate mothers, and 38 "boot camps” for young offenders.” In December 1998
these establishments accommodated 159,706 inmates, of whom 31.5 percent
were black, 34 percent Latino, and 29.6 percent white, whereas these categories
weighed 7, 26, and 59 percent of California’s population, respectively.
According to official forecasts set out by the “Master Plan 1995-2000," the
paputation held in state prisons was expected to grow by 15,000 per yearto reach
210,000 inmates in June 2000, cormesponding to ten times the 1977 figure, and
more than Franice, Germany, [taly, and England combined. In light of this projec-
tion, the coc recommended the immediate building of fifteen new penitentiaries
to dam this human flood on the basis of two inmates per cell designed for one
person in go percent of its establishments.®
With five prisons already under construction, building cost estimates came to
$1.7 billion for 1995 alone ($2.1 billion if one takes into account the emergency
plan aimed to absarb the overflow of convicts already in the system). Along the
way, the coc institutionalized carceral overpopulation by establishing a “standard
of overoccupancy” presented as “tolerable in the long term” (two or three in-
mates held in cells built for one), allowing it to reduce the investment required to
face the predicted takeoff of its carceral stock by a full $5 billion over five years.
This is a way for the coc to display its budgetary frugality at a moment when
California’s political class balks at disbursing the extravagant sums required by
its policy of criminalization of poverty. In the year 1994 alone, the Sacramento
Assembly pramulgated over one hundred new laws expanding the use of prison
arextending the Jength of sentences, Republicans and Demuocrats joined o vote
overwhelmingly (85 percent) for Assembly Bill 971, called "Three Strikes and
You're Out” (automatic life sentence for double recidivism), a measure locked in
by way of referendum in November 1964 thanks to the approval of 72 percent
of the state's voters,* A sister law, nicknamed "One Strike and You're Out,” estab-
lishes life imprisonment for first-time offenders committing certain sexual crimes
and mandates a scaling back of sentence reductions granted for good behavior,
Since 1977, when the state's prison population was perched at 20,600 inmates,
the California Assembly has voted more than one thousand laws extending and

toughening prison sentences.

*In these camps, the juvenile inmates are initiated into the rudiments of firefighting
and then sent to the front in the battle agalnst forest fires during the summer months.
This is a way of instilling them with a sense of discipline while making substantial
budget savings when it comes to civil protection personnel, which cannot but please
the electorate.
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The union of state prison guards, the California Correctional Peace Officers Table 1. Growth of criminal justice budgets and persannel, 198097
Association (ccpoa), is without contest the country's most powerful outfit in this
sectar. Its rolls soared from 4000 to 24,000 within a decade (1985-95). It has
at its disposal over $10 million in annual dues, which enable it to be among the
largest purveyors of funds for local political carmpaigns. The Califernia correc-
tions union thus allocates one million dollars per electoral cycle to the support of
candidates who favor the expansion of prisons, Its political “donations” during
the 1992 gubernatorial race amounted to twice those of the California teachers’
union, which has ten times as many members. This mobilization was decisive far
the 1994 reelection of ultraconservative governar Pete Wilson,? as it was for that
of Democrat Gray Davis in 2002. Aslde from politicians smitten with “law and
order,” the ccpoa actively supports "victims’ rights” organizations, such as Crime
Victims United of California and the Doris Tate Crime Victims Bureau, which are
among the most virulent advocates of.the extension and lengthening of prison
sentences. The union generously allocates $ 40,000 In Start-up money to any new
chapter of this type of organization and helps them gainiinfluence with key opera-
tars in the political field. In 1994, the ccroa was the second largest donor to the

1980 1982 1984 1986 1988 1990 1992 1994 1997

F i i1z billions of dollars

iﬁﬁi’;d‘mrﬁ (”15.1 19-{-0 2';.7 26.2 31.0 359 41.3 56.4 57.7
]ustiCE — 7.8 9.4 11.5 14.0 17.4 21.0 22.6 28.5
Corrections 6.9 9.0 11.8 15.8 20.3 26.1 31.5 34.9 43.5
Total — 35.8 43.9 53.5 65.3 79.4 93.8 103.5 1298

wel (in thousands of employees—FTE)
5:?::.’” ( 715 7-24 747 772 805 825 858 890 951
Justice — 248 278 300 324 351 374 391 419
Corrections 271 259 349 392 455 534 567 621 708
Total e 1,270 1,373 1,466 1,584 1,710 1,798 1,902 2,078

sounrcE: Bureau of Justice Statistics, Sourcebook of Criminal Justice Statistics (Washington,
D.C.: Government Printing Office, 2001), 3-4, 25-26.

“Big Govermiment.” Between 1980 and 1997, the workforce in corrections

campaign supporting the referendum on “Three Strikes,” with $100,000. And
each year it sponsors the “March of Crime Victims on the Capitol,” which takes
place in Sacramento every April, in which the gamut of organizations pushing for
punitive ctiminal policies parade to put pressure on the state assembly.

The organized support that the prison guard union lends to well-chosen paliti-
cians in turn enables its members to enjoy particularly advantageous work condi-
tions, remuneration, and pensions.’ The average yearly wages of a California cor-
rectional officer was $14,400 in 1980; by 2000, it topped $55,000, 60 percent
above the national average for guards and one-quarter more than an assistant
professor at the University of California, although it requires only six weeks of
training beyond a high school diploma. It will come as no surprise that the turn-
Over raie among prison guards has fallen from 25 percent to 8 percent over the
past decade and that the job constantly attracts new blood: every year, hundreds
of primary and secondary school teachers figure among its recruits, who turn in
their school robes to put on a guard's uniform,

'The stupendous growth of correctional employment further confirms
that, while it has pursued an aggressive policy of “downsizing” on the
social welfare front, America has fully stepped into the e of carceral

*The endorsement of "Three Strikes and You're Out” by popular initiative after it
was passed by the state legislature means that the law, now codified as Penal Code
section 1170.12, can be amended or repealed only by a supermajority of two-thirds in
the California assembly and senate or by a new ballot measure,

increased 2.6 times to exceed 700,000, while the staff working for the
courts increased by one-half and those of the police by one-third to
reach 950,000 and 420,000, respectively, for a total of two million Pub'-
lic employees in the penal sector (see table 11). Sixteen states saw their
guards rolls double over the past decade, while most of them reduced
their overall public employment. Taking account of temporary employ-
ment agencies —whase sudden climb to the apex of American corpora-
tions" is functionally connected to the frenetic development of incar-
ceration through the mediation of the increased casualization of wage
worlc—state and county correctional administrations, taken together,
have elevated themselves to the rank of third-largest employer in the
{and, just behind Manpower Incorporated and the national retail chain
Wal-Mart, and ahead of the automaobile behemath General Motors,
the world’s largest company as measured by sales in 1998 (see table
12). The US carceral system now employs four times as many people as
McDonald's and seven times more staff than 18M. The California cor-
rectional administration alone has twice as many employees (45,000)
as Microsoft, the world leader in computer software (22,200).

And this policy of expansion of the penal sector of the state is by no
means the prerogative of Republicans. Between 1993 and 199?, wl'.ule
Bill Clinton proclaimed to the four corners of the country his Fnde
in overseeing “the smallest federal bureaucracy in thirty years” and
that, under the leadership of his aspiring successor, Albert Gore, the
Commission for Government Reform pruned 200,000 public jobs, 213
new prisons opened their doors—a figure that excludes private estab-
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Table 12. Corrections, third-largest employer in the fand

1. Manpower Inc. (temporary employment) 1,610,200
2, Wal-Mart Stores Ine, {retail trade) 728,000
3. Incarceration (county, state, and federal) 708,200
4. Kelly Services Inc. (temporary employment) 669,800
5. General Motors Corp. (automobile) 646,000
6. Interim Services Inc. (temporary employment) 414,000 -
7. Ford Motor Company (automobile) 371,700
8. United Parcel Service (package delivery) 336,000 -
9. Sears Roebuck (retail trade) 335,000 . -
10, Tricon Global Restanrants (food and beverages) 334,000

*1997 figure, excluding employment In private facilities and juvenile services

$OURCE: Largest businesses by number of employees from Diwns and Bradstreet

Rankings, 1098,

lishments, which, we shall see below, proliferatecl with the explosive
growth of a lucrative market in for-profit incarceration.

Charity or Chastisement -

In times of fiscal dearth caused by the sharp decrease in effective taxa-
tion rates on corporations and the wealthy, the increase of the means
devoted to incarceration would not have been possible without cut-
ting into the soctal assistance budgets and squeezing those allotted to
public health and education. Thus, between 1976 and 1989 correctional
spending by the states nearly doubled (plus g5 percent) in constant
dollars, while funds allocated to hospitals grew by only 5 percent, and
monies for school and universities decreased (by 2 and 6 percent, re-
spectively) in the face of continual increases in enroliment, Duringthis
period, the total welfare budget sank by 41 percent, taking into account
inflation and the jettisoning of programs* Another way of gauging the
country’s budgetary priorities: between 1977 and 1995, US carceral ex-
penditures rose by 823 percent in current dollars to exceed $35 billion
(outside of construction), as against a 374 percent increase for higher
education. In Texas, the growth rate of the correctional budget was six
times that of the university budget, and it reached twice the latter in
twenty other states, including California, Florida, and Pennsylvania as
well as Arizona, Colorado, Arkansas, Ohio, Hawaii, and Alaska.

The comparative evolution of correctional budgets with funds de-
voted to the two main programs of assistance to the poar, AFbC (for

- 'Tuble 13. Comparative evolution of correctional and public aid budgets, 1980-95
 (in billiens of current dollars)

1980 1982 1984 1986 1988 15990 1952 1993 1995

Corrections 6.9 9.0 11.8 158 203 261 3L5 319 46.2
AEDC 109 121 134 143 155 17.1 204 203 199
Food Stamps 9.6 11.7 133 135 144 177 249 363 274

souRrcE: Kathleen Maguire and Ann L. Pastore {dir.), Soircebook of Criminal Justice
Statistics 1996 (Washington, D.C.: Bureau of Justice Statistics, 1997), 3; Lea Gifford,
Justice Expenditures and Employment in the United States, 1995 (Washington, D.C.:
Bureau of Justice Statistics, 1999), 8; and Committee on Ways and Meuns, 1996 Green
Book (Washington, D.C.: Government Printing Office, 1997), 459, B61, 521.

destitute single mothers) and food stamps (nutritional assistance to
households living below the “poverty line”), confirms the swing of the
American state’s priorities from the social to the penal front (see table
13). Between 1980 and 1995, the country increased its carceral expendi-
tures sevenfold in current dollars, while the Arbc budget stayed well
below the inflation rate, with a 285 percent increase. At the beginning
of this period, the United States spent 50 percent more on AFpc than
on jails and prisons ($11 billion versus $7 billion); by 1993 it was the
reverse (%20 billion versus $32 billion); and in 1995 corrections cost 2.3
times more than assistance to destitute mothers. The year 1985 marks
a milestone in the historical transition from the assistantial to the car-
ceral treatment of poverty, since this was the year that annual alloca-
tions to correctional administrations definitively surpassed those for
afrpc and food stamps.

Similarly, when Reagan entered the White House, the United States
devoted $6.9 billion to operating its penal establishments as against
$27.4 billion for public housing. Ten years later, the amounts for these
two budget items had nearly reversed: $19 billion more went to prisons,
for a total of $26.1 hillion, while %17 billion had been subtracted from
public housing, leaving a meager funding of $10.6 billion, insufficient to
maintain an increasingly decrepit public housing stock (see figure 4).*

*The public-housing stock has deteriorated to such a point that, under Clinton's
second presidency, the federal government undertook a policy of massive demolfticm
of large housing projects ostensibly aimed at dispersing their residents onto the pnv:lite
rental marlet by means of vouchers and facilitating the gentrification of inner-city
areas made valuable by the return of upper-class households to the city. This policy,
codified by the Quality Housing and Worlk Responsibility Act of 1998 is "broadly con-
sanant with those of welfare reform wherein the ‘workfare’ syster helps to bolsterand
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Figure 4. A decade of trade-off between public housing and corrections
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sounrck: Committee on Ways and Means, Greer Book 1996 (Washington D.C.: Gav-
ernment Printing Office, 1997), 921; Kathleen Maguire and Ann L. Pastore (dir.),
Sourcebook of Criminal Justice Statistics 1996 (Washington D. C.: Bureau of Justice
Statistics, 1997), 3.

From these inverse criss-crossing budgetary trends, one can conclude
indifferently that the American state has ceased to support housing
for the dispossessed and left them to be dumped onto the streets (as
attested by the spectacular rise in the ranks of the homeless}*® and into
prisons, or, considering the sums poured in as well as the class profile
of inmates sketched in chapter 2, that the construction of prisons has
effectively become the country’s main public housing program. Besides,
since 1995 it has also overtaken the construction budget for university
buildings across the land.

This infernal trade-off between charity and chastisement was posed

~ produce the emergence of contingent low-wage urban labor markets.” Jeff R. Crump,
“The End of Public Housing As We Know It: Public Housing Policy, Labor Repula-
tion and the US City,” International Journal of Urban and Regional Research 27, no. 1
(March zoo03): 179-87.
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in particularly stark terms in Los Angeles in September 1996, when the
executive branch of the county planned to cut the budget for emer-
gency assistance to the indigent by $19 million in order to finance the
wages of the staff needed to open the Twin Towers detention center,
which was standing empty a year after construction had been com-
pleted due to a lack of funds to cover its operating costs. After a stormy
debate, the proposal was rejected by a bare margin, but the incident
remains symptomatic of the pressure to replace the assistantial treat-
ment of poverty by its carceral management. Locking up the poor offers
the great benefit of being “legible” by the electorate. The results of the
operation are tangible and easily measured: so many more inmates
and, as a bonus, so many recipients off the welfare rolls (since inmates
lose all rights to public assistance or government transfers sixty days
after being put behind bars). Its costs are badly measured and poorly
understood, and still less often subject to public debate—when theyare
not squarely presented wholesale as benefits thanks to the “savings” in
crime that incarceration is supposed to effect, crimes whose incidence
and price the authorities strive a contrario to exaggerate.* The penal
management of poverty is moreover endowed with a positive moral
charpe, whereas the question of welfare is irremediably sullied by im-
morality. The former is “paternalist” and suggests rigor, and therefore
moral and social uprightness; the latter is “maternalist” and for this
reason suspected from the outset of perpetuating indolence as well
as economic, ethical, and sexual laxity (the modal welfare recipient in
the dominant public representation is a black teenage mother, desig-
nated by the stigmatizing term of “teenage welfare mother”).’* This Los
Angeles episode is in any case an “indicator of the rise” of the carceral
reflex, notes Jackie Walker, spokesperson for the National Project on
Prisons of the American Civil Liberties Union, an organization that
intervened in this debate to defend the rights of the indigent. “Many
cities are faced with the same dilemma: either pay for the construction
and operation of prisons, or provide for social needs. In California,
prison construction siphons money away from education.”*¢

It is a fact that, between the penitentiary and the university, the
Golden State has made its choice, In 1979, the budget for California
prisons consumed 3 percent of public resources and that for the Uni-
versity of California and California State University, pride of the state,
topped 18 percent. By 1984, these figures were 6 percent and 10 percent
respectively. Another ten years later, prison expenditures had caught
up with and then surpassed those for higher education {delivering the
BA and above), with 8 percent.” During this decade, California opened
only one university campus, despite a so-percent increase in student
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enrollment, while building 19 new penal establishments—the prepa-
ratory documents for the vote on the “Three Strikes and You're Out”
law passed in 1994 recommended the opening of 34 new prisons in the
period 1995-2000 alone, three times as many as the state possessed in
1984. In his budget proposal for 1994-~gs, governor Pete Wilson (who
never missed an opportunity to congratulate the California Depart-
ment of Corrections for “conducting the biggest prison construction
program in the history of our nation”) sought to cut teaching positions
in higher education by 968 in order to create 2,879 new positions on the
carceral ledger, while at the same time the number of state employees
outside the penal sector would decline by 3,058. The budget was not
carried out due to the acute financial crisis caused by the recession of
the region’s economy, but the direction and magnitude of the budgetary
trade-offs involved clearly indicate the priority the California executive
placed on the state’s penal function. In point of fact, between 1984
and 1994 the correctional administration alone absorbed 45 percent of
all new state personnel The result of this reversal: annual tuition at
the University of California, which stood under $1,000 in 1980, topped
$4:300 in 1994, the year when for the first time the prison population
exceeded the number of graduating BA students.

But it is the city-state of Washington, D.C., seat of the federal govern-
ment and sanctum of US democracy, that best illustrates, by pushing
it to the point of paroxysm, the involutive process whereby the penal
state tends, for the categories confined to the lower reaches of the so-
cial and spatial structure, to replace the social state; its police, judicial,

“and correctional functions undermining its educational and assistan-
tial missions by devouring their budgets and stealing their staff. The
result is that today young Washingtonians from the [ower class, who
are nearly all black and who depend entirely on crumbling public insti-
tutions, have a higher chance of finding themselves behind bars than
behind the desks of a university lecture hall—as for the children of the
middle and upper classes, they have the means needed to take refuge
in the dozen private universities in the city and neighboring states. .

Capital rhymes here with caricature: when Ronald Reagan moved
into 1600 Pennsylvania Avenue, Washington had 15,000 students en-
rolled at the University of the District of Columbia (Ubc, the city's sole
public university, inaugurated in 1976 on the occasion of the Bicen-

‘tennial) as against fewer than 3000 inmates, even though the District
had already long been the jurisdiction with the highest confinement
rate in the country. When Bill Clinton arrived in 1992, the city's car-
ceral population was on the brink of catching up with its campus ralls,
which were in free fall as a result of draconian budget cuts to higher
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Table 14. Evolution of staff and enrollment at the prison and the public university
of the District of Columbia, 1980-97

1980 1990 1997

Students enrolled at upc® 15,340 . 11,161 4,729
Inmates 2,873 9,632 12,745
Primary and secondary teachers 7,719 7,120 5,800
University teachers 804 587 454
Social workers 2,367 1,861 1,187
Jail and prison staff 229 1,974 1,984

*University of the District of Columbia {the sole public university); full- and part-
time students.

souURrck: Bureau of the Census, Public Employment in 1980, Public Erployment in
1990, Statistical Abstracts of the LIS 1098, Detailed Population Characteristics, District
of Colwmbia, 1980 Census; Bureau of Justice Statistics, Source Book of Criminal Justice
Statistics 1981, 1991, 1997 (Washington, D.C.: Government Printing Office).

education during this period of public financing famine—the city was
bankrupt and its administration would soon be placed under federal
receivership. This occurred in 1994. In the interim, the probability of
being enrolled at upc among blacks from the District sank one-third,
while their rate of incarceration quadrupled to reach the stupendous
figure of 3000 inmates per 100,000 (as against 84 per 100,000 for white
residents, whose rate increased 84 percent).* As a result, by 1997 the
ratio of students to inmates had reversed: the carceral population of the
District—whose motto is Justitia omnibus, “justice for all”—closed in
on 13,000 prisoners, practically three times the number enrolled in its
university, which had fallen to under 4,700 (see table 14).

The fact is that, in the meanwhile, the capital of the United States
blazed the trail for the rest of the country: in a little over a decade, to
purvey for the “War on drugs” raging inside the black ghetto adjoining
the White House, it multiplied the number of guards eightfold while
slashing social welfare staff and positions at the public university by
one-half. In 1980, the district employed four higher-education teachers
for every correctional worker (804 versus 229); in 1997 it was the reverse:
454 Versus 2,000, or twice as many as the personnel for welfare and, for
a city of only 530,000 inhabitants, more guards than were employed by
smaller European countries like Norway, Portugal, or Greece. But the
inflow of inmates was such that, despite this outpouring of means, the

*For France, this incarceration rate would yield a population under lock of 1.8 mil-
lion (the actual figure is 58,000).
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District no longer knew where to store its convicts, so that, after 1994,
it found itself forced to export its surplus to private prisons in Kentucky
and Ohio. And to sell its largest penitentiary to the Corrections Corpo-
ration of America in order to generate the cash flow needed .. . to rent
it back from that very same company on a leasing agreement.

Less than two miles from the glitz of Capitol Hil, but out of sight and
physically separated from it by the double physical barrier composed
of Interstate 395 and the river that gives it its name, the neighborhood
of Anacostia is one of the most impoverished in the United States.*
The historic home of the black abolitionist Frederick Douglass houses
one-quarter of the city’s population; its residents are 94 percent black.
Streets lined with abandoned buildings, boarded-up storefronts, and
vacant lots, crumbling schools and a run-down infrastructure, perva-
sive insecurity and the collective demoralization of the residents tell
better than any statistic the effects of the public policy of social dump-
ing on the Washingtonians from below. Half of Anacostia's young men
are without work and almost two-thirds are under the supervision of
the criminal justice system>® Irony has it that the main job creation
program launched by (the black) Mayor Marion Barry—who lost his
office in 1990 after being convicted of possession of cocaine and was re-
elected in 1994 after a six-month sojourn behind bars—is the building
of a 2,200-bed private prison by Corrections Corporation of America.
In point of fact, when the construction cantract was announced, a city
councilman expressed the wish that the prison would have a high-
quality school behind bars, “since that's where ‘our youth’ seem to be
going."® To be sure, the carceral facility will hardly be out of place
in this ghost-neighborhood, whose two largest employers are a water
treatment plant and St. Elizabeth Hospital, one of the country’s largest
psychiatric hospitals (the one described by Erving Goffman in his book
Asylums). It is no doubt better to fulfill its calling as the city’s social
dumpster that Washington's new (black) mayor proposed in March
1999 to transfer what was left of the University of the District of Colum-
bia from its current site at the heart of an upscale white neighborhood
in the north of the city to Anacostia, on the pretext of "better serving”
the area’s families and on the grounds that proceeds from the sale of
the campus would provide funds to ensure the coming “renewal” of the
university.

*The invisibility of poor African Americans to official Washington finds a para-
digmatic and literal illustration in the boalk of photographs by George W, I{ousoulas,
Washington: Portrait of & City, intro. Senator Daniel Patrick Moynihan (New Yaorle
Norfleet Press, 2001), which contains not a single poor black face.
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“The Proud Face of America”
A report on the state of public schools in America’s poor neighborhoods

[We must] renew our great Capital City to make it the finest place to learn, to work,
tolive: to make it once againthe proud face America shows to the world. Thisis 2 city
of truly remarkable strengths. . . . We see it in the eyes of our children. They deserve
the best future we can give them, and we can give them a better future.—wiLtiam
JEFFERSON cLINTON, remarks at the District of Columbia College Reading Tutar An-

a2
nouncement, February 21,1997

Not too long ago, the basement cafeteria was flooded [in the main elementary
school in Anacostia]. Rain poured into the school and rats appeared. Someone
telephoned the mayor: "You've got dead rats here in the cafeteria.” ... The school
is on a road that runs past several boarded buildings. Gregory tells me they are
called “pipe” houses. “Go by there one day—it be vacant. Next day, they bring
sofas, chairs, day after that, you see the junkies going in." . . . A teacher sitting
with us says, "At eight years old, some of the boys are running drugs and holding
money for the dealers. By 28, they're going to be dead.” . ..

“The little ones come into school on Monday,” says the teacher, "and they're
hungry. A five year-old. Her laces are undone. She says, ‘| had to dress myself this
morning’. | ask her why. She says, ‘They took my mother off to jail’. Their stom-
achs hurt. They don't know why.” . ...

A child named Monique goes back to something we discussed before: I I had
alot of money, | would give it to poor children.” The statement surprises me. | ask
her if the children in this neighborhood are paar. Several children answer, “No.”
Tunisia {after a long pause): "We are all poor people in this school.”

The bell rings, although it lsn't three o'clock. The children get up and say good-
bye and start to head off to the stairs that lead up from the basement to the first
floor, The principal later tells me he released the children early. He had been ad-
vised that there would be a shooting in the street this afternoon.

I tel! him how much 1 liked the children and he's obviously pleased. Tunisia, he
tells me, lives in the Capital City Inn—the city's largest homeless shelter. She has
been homeless for a year, he says; he thinks that this may be one reason she is

reflective and mature,*?

The Price and Spoils of Hyperincarceration

Whereas the budgetary burden of social assistance programs was a leit-
motif in the national debate over “welfare,” the question of the cost of
hyperincarceration, which concerns more or less the same precarious
population on the other side of the gender line, is almost never posed
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as such in the national public sphere—except to rehash the received
ic.lea, whose self-evidence has been imposed by the ideological sap-
ping work of neoconservative thinl tanks, according to which “prison
works” (without it ever being said according to precisely what criteria).®
Tl:lI'EE tenacious myths, manufactured and spread by these institutes
with the active support of the US Department of Justice, dominated the
Flebate on criminal violence in America at century’s turn: the first has
it that the country’s penal policy sins by its perennial laxity; the second
affirms that repression is a successful policy, whereas in the social do-
main the state proves congenitally impotent (unless it adopts the same
punitive outlook); the third maintains that in the end incarceration is
less expensive than the sum of the crimes it prevents through its neu-
tra%izing effects®* Yet a summary examination of the question suffices
to indicate that the policy of penal enclosure of the poor implemented
by America is digging a bottomless financial pit.

Outside of food and health care (these services are generally ac-
counted for separately as they come out of other budgets or are subcon-
tracted to private operators), the average cost of custody in a state peni-
tentiary is estimated at $22,000 per inmate per year, three times the
annual income tax paid by the average US household.* ‘This national
average, however, conceals wide regional variations: the yearly cost of a
prfsorller ranges from $8,000 in Alabama to $37,800 in Minnesota? [n
;Ihnms, for example, just to cover the operational costs of corrections
in 1993, each inmate absorbed five times the maximum aid disbursed
by AFDC to a mother with three children. The building cost of a cell
nationwide came to $54,000 on paper, but in reality it exceeded twice
Fhat amount when one includes indirect expenditures {(infrastructure
mero}rement, insurance, legal costs, etc.) and financial charges—most
states issue twenty-year bonds to expand their carceral capacity. Not to
mention the opportunity costs of imprisonment that are never tallied

‘Itf is revealing that one of the main documents supporting the policy canard ac-
cording to which incarceration is an efficlent means of reducing offending since
“career felons who are in prison cells rather than on the streets do not commit Erirries"
was produced in Wisconsin, the state spearheading the shift from welfare to workfare
{under the gleeful eye of neopaternalist advocate Lawrence Mead), by the same pri-
vat.e think tank which led the crusade to curtail public assistance (George A, Mitclfell
Pr.:sar: Works [Milwaukee: Wisconsin Policy Research Institute, 1995]). C‘on'venientl)rl
this argument omits the rampant crime committed behind bars, substitution eﬂ'ects,
among the criminal population, and the criminogenic effects of imprisonment as well
as legs costly alternatives to penal confinement. The same fuzzy reasoning is at work
in the widely cited editorial by Princeton political scientist John J. Dilulio Ir., “Prisans
Are a Bargain, by Any Measure,” Tle New York Tintes, 16 January 1996, '
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a5 such, such as the economic output and the taxes lost due to the idle-
ness of inmates, as well as the supplementary collective expenditures
occasioned by their banishment. One illustration: it is estimated that
100,000 children have a mother behind bars and 1.6 million a father;
the direct cost to child welfare services of caring for these children is

" assessed at one biilion dollars per year®

A comprehensive assessment of the burden of hyperincarceration
would moreover require taking account of the financial impact of its
deleterious effects on the social structure and culture of the communi-
ties the prisoners come from: interrupted academic and occupational
trajectories, destabilized households and aborted marital careers, chil-
dren subtracted from parental custody, income curtailed and diverted
toward support for those incarcerated, the stigmatization and distor-
tion of social life in neighborhoods where the intrusive ubiquity of the
police and penal apparatus males judicial intervention commonplace
and feeds defiance toward an authority perceived as arbitrary and abu-
sive—all contributing to entrenching delinquency and fueling recidi-
vism2® We knaw that, by prematurely and repeatedly throwing them
behind bars for longer and longer sojourns, the state contributes to
closing down the two main avenues out of delinquency for young men
from the precarious fractions of the working class caught in the net
of its repressive apparatus: finding a stable job and getting married.
It thereby increases the chances that criminality will be perpetuated
across the lifecycle as well as across the generations.”

Medical care alone absorbs a disproportionate and growing share of
resources allocated to confinement, owing first of all to the poor physi-
cal state of the carceral population: 31 percent of state prisoners report
having a learning or speech disability, a hearing or vision problem, ora
mental or physical condition, including 12 percent who suffer a physical
impairment (this rate rises to one-quarter among inmates older than
40); one in eight receives therapy or counseling; and one-third of in-
mates will be injured during their first two years of confinement, half
of them during an assault or a fight** The second major cause behind
the take-off of medical costs is the resurgence, within penal facilities,
of virulent epidemics of tuberculosis (as early as 1992, half a million
cases were recorded behind bars, where the incidence of this disease is
six times greater than on the outside) and the spread of the HIV virus
(the rate of HIV-positive prisoners is seven times the national average
and the rate of A1Ds fourteen times)* Asa result, in 1996, for example,
the Texas correctional administration spent $230 million to care for
its inmates, corresponding to 12 percent of its overall budget, while
its counterpart in Florida disbursed $200 million (15 percent of $1.32
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billion).?* Nonetheless, in the medium term it is the accelerated aging
of the inmate population that presents the greatest financial challenge:
by mid-2000, US jails and prisons housed 54,000 residents over 5z,
for whom the average cost of detention exceeds 75,000 a year, almost
twice the annual income of the median US household, due in particular
to the “over-aging” caused by reclusion (the health profile of a prisoner
in his fifties is akin to that of a free man a dozen years older). Now, the
number of elderly prisoners is about to explode due to the multiplica-
tion of long sentences and the implementation of automatic lifetime
sanctions for the third crime. Just in the state of California, the stock
of inmates over 55 is forecast to soar from 5,000 in 1994 to as much as
126,400 in 20203

The dilemma is that even as they vote overwhelming in favor of the
so-called War on crime that has driven the quadrupling of the coun-
try’s carceral population in twenty years, the American electorate re-
fuses ta shoulder the exorbitant cost of the swing from the social state
to the penal state. This has pushed the authorities toward a solution in
keeping with the ideology of commodification that already guides the
retrenchment and hardening of social programs aimed at the destitute:
appeal to the private sector. Banned in 1925 following a series of scan-
dals around the abuse of the captive workforce in the South and the
growing opposition of unions and industrialists in the North, private
prisons have made a smashing return onto the US penal scene.™ It is in
1983 that construction on the country’s first for-profit prison began in
Chattanocoga, Tennessee, at the behest of the Immigration and Natu-
ralization Service (1ns), within the framework of a campaign for all-
around privatization launched by the Reagan administration and en-
couraged conjointly by neoconservative think tanks and big Wall Street
brokerage houses, such as Merrill Lynch, Prudential-Bache, and Shear-
son Lehman Brothers, which saw in it a goldmine of fantastic profits. In
1988 a Heritage Foundation report presented private imprisonment as:
a “new economic and technological frontier” and predicted —the better
to produce—the imminent engagement of the country’s largest firms
on this new business front Resort to the commercial sector appeared
then as the best if not the only way to stem the furious tide of inmates
and to curb the vertiginous increases in state carceral budgets. For, at
the rate America was locking people up, it would have to open a new
one-thousand-bed prison every five days, which no government had
either the financial means or the administrative capacity to do. A pri-
vate operator, by contrast, could deliver a turnkey prison in 18 months
(as against three to four years for the public sector), trim the wages and
cut the “benefits” (medical coverage, retirement, paid vacation) of its

THE COMING OF CARCERAL "BI1G GOVERNMENT" 169

staff, and introduce new technologies and the latest management tech-
niques so as to increase the productivity of surveillance work. Whence
the promise of savings that the advocates of privatization did not hesi-
tate to value at the outset at over 2a percent for establishments built
by a commercial firm and between 5 and 10 percent for those managed
by a for-profit corporation.®

Since then the number of beds housed by private establishments of
custody has grown at an explosive clip: from 3,100 in 1987, it leapt to
20,700 five years later before zooming past 145,000 in 1999 (including
15,700 beds abroad by the end of this period). In 1997, a study by the
Private Corrections Project at the University of Florida at Gainesville—
financed by carceral firms and whose author struggles to conceal his
partisan and pecuniary commitment in favor of privatization —pro-
jected that this figure would double every two years to reach 276,000
beds in 2001. From 5 percent, the share of the commercial sector would
then exceed one-quarter of the US carceral stock a decade later (see
figure 5).7 These performative predictions did not come true due to the
multiplication of well-publicized scandals tainting private establish-
ments, the delivery of a large volume of public beds, and the stock mar-
ket crash of 2000. A victim of the bursting of the “speculative bubble”
of the fin de siécle, private incarceration is no longer featured along
with the internet or biotechnology among the star investments of Wall
Street, as was the case around 1996, when Corrections Corporation of
America ranked among the country’s five most profitable companies.

This did not prevent for-profit operators from furnishing fully one-
quarter of the beds coming on line at the end of the 19905, Inconceiv-
able just twenty years ago, the private prison is an inescapable compo-
nent of the US penal landscape of today. Better yet, its presence has
profoundly changed the behavior of correctional administrations, by
goading them into a frantic competition to offer cheap “beds” to rent
out to neighboring jurisdictions running out of cells. Moreover, firms
specializing in the construction and management of custodial facilities
are not the only ones to profit from American carceral hyperinflation.
All sectors of activity liable to furnish goods and services to custodial
institutions are concerned, from insurance and food to architecture,
transportation, telecommunications, and technologies for identifi-
cation and surveillance. This is particularly the case with health care,
which represents a market estimated at $4 billion in 2003 and growing
at 25 percent per year, of which one billion has already been cornered
by private operators (as against $300 million in 1994).®

Seventeen firms, fifteen American and two British, offer the “full-
scale management” of custodial facilities. Seven of them are listed
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for whom the average cost of detention exceeds $75,000 a year, almost
twice the annual income of the median US household, due in particular
to the “over-aging” caused by reclusion (the health profile of a prisoner
in his fifties is akin to that of a free man a dozen years older). Now, the
number of elderly prisoners is about to explode due to the multiplica-
tion of long sentences and the implementation of automatic lifetime
sanctions for the third crime. Just in the state of California, the stock
of inmates over 55 is forecast to soar from 5,000 in 1994 to as much as
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so-called War on crime that has driven the quadrupling of the coun-
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fuses to shoulder the exorbitant cost of the swing from the social state
to the penal state. This has pushed the authorities toward a solution in
keeping with the ideology of commodification that already guides the
retrenchment and hardening of sacial programs aimed at the destitute;
appeal to the private sector. Banned in 1925 following a series of scan-
dals around the abuse of the captive workforce in the South and the
growing opposition of unions and industrialists in the North, private
prisons have made a smashing return onto the US penal scene® It is in
1983 that construction on the country’s first for-profit prison began in
Chattanooga, Tennessee, at the behest of the Immigration and Natu-
ralization Service (iNs), within the framework of a campaign for all-
around privatization launched by the Reagan administration and en-
couraged conjointly by neoconservative think tanks and big Wall Street
brokerage houses, such as Merrill Lynch, Prudential-Bache, and Shear-
son Lehman Brothers, which sawin it a goldmine of fantastic profits. In
1988 a Heritage Foundation report presented private imprisonment as
a“new economic and technalogical frontier” and predicted— the better
to produce—the imminent engagement of the country’s largest firms
on this new business front.* Resort to the commercial sector appeared
then as the best if not the only way to stem the furious tide of inmates
and to curb the vertiginous increases in state carceral budgets. For, at
the rate America was locking peaple up, it would have to open « new
one-thousand-bed prison every Jfive days, which no government had
either the financial means or the administrative capacity to do. A pri-
vate operator, by contrast, could deliver a turnkey prison in 18 months
(as against three to four years for the public sector), trim the wages and
cut the “benefits” (medical coverage, retirement, paid vacation) of its
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Figure 5. The explosive growth of private imprisonment, 1987~gg
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SOURCE: Charles W. Thomas, Dianre Bolinger, and John L. Badlamenti, Private Adult
Correctional Facilities Censiss, 10th ed. (Gainesville: Center for Studies in Criminology
and Law, University of Florida, 1997).

on the stock market, either on the New York Stocl Exchange or on
NASDAQ: Corrections Corporation of America, ‘Wackenhut, Correc-
tional Services Corporation (formerly Esmor), Cornell Corrections,

Avalon Community Services, Correctional System, and Securicor

(based in London). At the end of 1998, these seven firms controlled
87 percent of the beds in the commercial sector and had a combined
turnover approaching $2 billion.* With 83 establishments fora capacity
of 68,300 residents, Corrections Corporation of America had captured
49 percent of the market at the end of 1999, It was followed by Wack-

*'This raster covers only "adult” incarceration; it excludes custodial and correctional
services companies for juveniles, such as Children'’s Comprehensive Service and Youth
Services International Incorporated, both listed on the NASDAG technolopy index
{under the acronyms K1DS and ¥s1i, respectively).
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enhut, with a 27 percent share and 26,700 beds distributed among 39
facilities, and then by a handful of firms weighing in at 3 to 4 percent
of the sector each. With an aggregate growth rate of 45 percent per year
between 1986 and 1996, most of these businesses d