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Preface

At this historical conjuncture, economic libertarianism is the
subject of a profound rebirth of interest. The governments of
Britain and the United States of America, apparently
consistent with espousing the values of self-reliance, outwardly
reject any notion of the interference in private property or the
fundamental redistribution of privately owned wealth by the
state. It is not by chance that ‘anarcho-capitalism’ is daily
gaining adherents. It is not by chance that Robert Nozick is
one of the most important figures in contemporary social and
‘political thought.

What economic libertarianism claims to oppose is the
state—an ironic claim when western governments are presently
increasing military expenditure, proclaiming the need for more
law and order, and demanding a larger police force with more
extensive powers to enforce the law. Even Nozick does not
reject the state. He rejects the welfare state, yes; but he actually
requires a state, albeit a minimal one. Why? In order to protect
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study Property Rights, has provided a lucid and systematic

treatment of the area. James O. Grunebaum, in his very recent

work Private Ownership, has argued effectively against the .
private ownership of land and resources. Macpherson, Becker

and Grunebaum all ultimately find in favour of some form of
property rights, but conclude by reintcrpre:tmg the term or

qualifying its rightful application so as to limit, to some extent,

the use of private property. This brief study is the result of
some dissatisfaction with the recent treatment of property
rights by such authors, and the felt need to scrutinise the
bedrock of economic libertarianism,

p,rijzatefp,ropertfy,fofA;eu—r—se.—Prepert—yfirkarga;infonfthe*agcn'd a.
Property is again one of the most important issues of the day.
It is, therefore, apropos that an analysis be undertaken to
examine the adequacy of those arguments purporting to justify
rights in property.

Such is the task of this study. Fortunately, this task has been
made considerably easier than it would otherwise have been by
the comparatively recent publication of a number of works on
the subject. C. B. Macpherson has edited a collection of essays
germane to this enquiry in his book entitled Property:
Mainsiream and Critical Positions. Lawrence C. Becker, in his

viif
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1 Introduction

Formerly, other men’s labour was used simply by \iio]cncc, by slgvel:y, in (t)u;
time it is being done by means of property. In our time property is the roof 01 1
all evil and of the suffering of men whe possess it, or are without it, and o 5;1f
the remorse of conscience of those who misuse it, alnd of the danger o
collisien between those who have and those who have it not. bt
Property is the root of all evil: and, at the same time, property is ! ah
toward all the activity of our modern world is directed, a_nd j:hat w ui:(
directs the activity of the world. States andv governments intrigue, nl:la e
wars, for the sake cf property, {or the possession of the banks of the I;; 1ric,
of land in Africa, China, the Balkan Pcnmsyla. Bankers, merc :Tn S,
manufacturers, landowners, labour, use cunning, torment thcmse ves,
torment others, for the sake of property; government functionaries%
tradesmen, landlords, struggle, dec?ivc, oppress, suffer, for the sa‘iiedo
property; courts of justice and pohcc' profect property: pcfnal Serwku g,%
prisons, all the terrors of so-called punishments—all is done for the sake
prcl.};eol;g;'ty is the root of all evil; and now all the world is busy with the

distribution and protection of wealth. Leo Tolstoy

1t is nearly 150 years since Pierre-Joseph Proudhon asked his
famous question ‘What is property?’, .and gave Phe pargdoxmal |
reply ‘It is robbery.” The reply strikes one immediately as
being paradoxical because robbery presupposes the msiclgldltlon
of property. This paradox has led many, including Kar .arx;
to dismiss Proudhon out of hand. Besides, what‘ a question!
We all know what property is, don’t we? Property 1s as familiar
to us are our own skin, isn’t it? Or so we seem to believe.

But if, instead, one were to ask ‘Can one r1ghtfu}ly own
property?, then the question is slightly more d_1fflcu1t to
answer—if for no other reason than the obscurity of the

i




* 2 The Philosophical Foundations of Property Rights

question. What does it actually mean? Does it mean, for
example, ‘Are there recognised procedures for acquiring
property?’ If so, we can unhesitatingly answer “Yes’. We are all
familiar with the rules for acquiring property such that no laws
are broken. If this is all the question means, then it presents
few difficulties. But what if the question. ‘Can one rightfuily
own property?” were taken to mean something els¢? What if
the question were tacitly assumed to suggest a deeper, more

philosophical meaning? What if it implied something like: ‘Are .

the recognised procedures for acquiring property themselves
rightful?” How would one begin to approach such a question?
This study is an examination of the most seminal and
persuasive attempts to provide an answer to this latter
question—attempts which try to answer it in the affirmative in
such a way that property rights can be seen to demand moral
compliance and to be derived from morally compelling
foundations.?

Now, we are all of the opinion that we do actually own
property. Surely this could not be so unless property could be
rightfully acquired? However, we must proceed cautiously for
we do not wish to give so quick a response as to overlook
potentially interesting aspects of the problem, Certainly, we
are recognised by others to own things, Certainly, it is true that
we are generally thought to own them rightfully. And it is
certainly the case that if anyone were to take those things from
us without our explicit consent, then there are police forces
and, as a last resort, armies to ensure that they are returned,
and that those who took them receive due punishment. The
question is, though, given all this, is it right to punish those
people, and is it right to prevent them from using those things

which we consider to be our property?

Given that we do generally accept that we own property,
and given that it might be the case that we do not own it
rightfully, we require some method of referring to this

““property’. 1 propose to call that which is ordinarily considered
to be property and, as a result, is protected by the threat of
coercion: ‘property de facto’. ‘Property’ is property de facto in
this special sense irrespective of whether or not it is rightfuily
owned. The question which this study is concerned to answer
can now be formulated as: ‘Is property de facto owned
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i 1ly? Were the answer ‘Yes’, then the property In
ggggi%nywould have attained a certain status—t‘he status of
being rightfully owned. Such property 1 sha'll call: ‘property ge
Jure’, As a result, the question motivating thl§ analysis could be
posed alternatively as: ‘Is there any such thing as property.de
jure? Having made this distinction, I can now begin to define -
the arca of this enquiry. I shall take no interest in the pulrely
descriptive exploration of property de facto. P}'Operty de jure,
which in the special sense in which I am using the term is
essentially a normative concept, will be the object of my
concern.

One short response with the question ‘Is there any such
thing as property de jure?’ must be shown rl‘ght at the outset to
be unsatisfactory. It is the reply thgt goes: Of course there is
property de jure; T have acquirefi this object legally, therefore 1
rightfuily own it.” What is unsatisfactory about such a response
is that it takes for granted the assumption that the laws are
themselves rightful. Of course, there is a sense in which they
must be—a sense in which it is a truism to say that the laws are
rightful. The sense I have in mind is such that the rlghtfulqess
of the laws is taken to be analytically true. However, there is a
meaningful way in which the rightfulness of the laws can be
questioned—it is to ask questions about the moral
acceptability of the laws. Now, the laws might be morally Just,
but what if they are not? My property may well be sanctioned
by the law, but are not some laws qn]u_st? Are not some laws
morally opprobrious? Are we not 1ncllr}ed to say that some
laws are, or some past laws were, just plain wrongful? If we are
tempted to answer ‘Yes’ to any of these_ questions, then we
mustmtwml'se’qucnceﬁltat*thefrnterﬂ?gatmnfe.f—_t—he
rightfulness of lawfully held property is a me.:mmgful activity.
Hence, the short reply is inadequate. And if we are to feel
morally obliged to respect the distribution of wealth in our
society, then property de jure must be shown to be a valid
concept which is legitimately derived from acceptable
premises. My task in this study is to analyse those arguments
which have attempted to do just that—those arguments that
have attempted to prove that the notion of property 1'1ghts can
justifiably be applied to certain things, and that rights in
property can be shown to follow logically from first principles
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which we all accept.* Such arguments purport to demonstrate
that we are morally obliged to respect certain claims to
property. :

But before I can proceed with this investigation into
property de jure, it is necessary to indicate in general what it is
that talk of rights involves. It is also necessary to give some
indication of what property is taken to be by those
philosophers whom I shall discuss. Lawrence C. Becker lists
ten elements in the root idea of a right which require full
specificationt if the right is to be at all understood. If there is a
right, then there must be (a) a right-holder. If the right is to be
of any value, there must be those who respect the right— (b)
right-regarders. Both need to be ascertained. It is also
necessary to establish what (c) the relation between right-
holders and right-regarders in general is. One needs to be clear
about (d} what it is that the right-holder is ‘owed”
Furthermore, as a right may not in all circumstances be
binding or in force, (e) the conditions under which the right
holds need to be specified. One also requires to know (f) what
would involve a violation of the right, One would need to be
able to answer the guestion: (g) when is it excusable for the
right to be violated? And any inexcusabie violation of the right
requires the situation to be remedied. Not only would one have
to know (h) what the appropriate remedices should be, one also
has to know (1) what are acceptable methods for exacting such
remedies-—and who it is (j) who can justifiably exact them.
Each of these details has to be filled in if any right is to be
thoroughly comprehended. It is quitec remarkable that
philosophical discussions of property rights have rarely

satisfied the need for such specification. Had the defenders of

property been precise in their explication of what it means to
have a right in property, the actual size of the task involved in
providing a satisfactory foundation of that right might have
been realised. To justify property rights adequately, one would
need to give compelling reasons for what was specified for each
of the ten elements.

With regard to property as such, the term ‘property’ covers a
host of different things. However, there is a particular
conception of property which is usually what philosophers
seck to defend or attack. A. M. Honoré refers to this as ‘full
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liberal ownership’, and he regards the following incidents as
the most commeon ingredients in it:

i ise i he right 1o use, the right to
Owanership comprises the right to possess, the ' t
manage, the right to the income of the th]ng, tl_lc. rllght 1o the capital, the rlg}l:t
to security, the rights or incidents of transmissibility and absence of term, the

iy s : o dent of
prohibition of ﬂbéigf“‘ use, liability to exccution, and the inciden
m

AR

residuarity: this maKes eleven incidents.?

Honoré does not regard the presence of each 1nc.11v1duz.11
incident to be a necessary condition for ownership. His
opinion of what ownership is appears 1o be rather llk(z
Wittgenstein’s view of games and family rgsemblanges.
Accepting such a view means that the various different kinds
of property could be said to form a family. Hoyvf;yer, for.
Honoré, full liberal ownership contains all of these incidents.
Two of these incidents (the prohibition of hatriful use, and
liability to exccution) lead Honor€ to assume that owx_lershlp is
not essentially a claim-right. Using what one owns in a way
likely to cause harm to others can .le'a:d to the legitimate
confiscation of the good owned. S1m1.larly, one may be
deprived of the good because of outstanding debts, taxes, etc.
Honoré takes these incidents to be inherent in the full liberal
conception of ownership, and they are evidently not rights.
Consequently, ownership is thought-to be other than merclyw;}b
system of claim-rights. 1 find it difficult to agree with Honoré
on this matter. | would agree that the other fini¢ incidents are
ﬁrés_éﬁht' in the full liberal conception of ownership, ub,],jljwl,:d;@«nﬂt
accept that the prohibition of harmful.use or the liability to
€xecution are pait of what it means to own a good, They are

E—SUCiHlTC‘_St,lfiCtijO]IS:inTde_?'I‘ﬂ*]'i'ﬁeFa'lﬁ‘sOéi&tiﬁﬁv@-nﬂewngfﬁh;p.

They are_limits set by society upon ownership. They are
conditions set upon our use of the things we own. They are 1_10’t
necessary or sufficient conditions of the concept *‘ownership’.
That there are prohibitions of harmful use, that there is a
liability to execution, merely shows that ownership 1s not
unrestricted in modern liberal societies. ‘

Alan Ryan also doubts that the prohibition of harmfpl use is
part of what it means to own a good. However, he insists that
the liability to exccution is part of our conception of
ownership:
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I am prohibited from using anyone’s knife to stab you in the chest, so many
harmful uses are prohibited without reference to ownership, whercas liabitity
to execution is very much part of ownership. Whal altaches to ownership is
less the prohibition of harmful use than liability for injuries caused by my
property in the absence of human criminality—if a slate blows off the roof of
my house and strikes you it is to me that you wiil look for compensation.
Onc might say that the price of sovereignty over onc’s possessions is
responsibility for their misdeeds.?

Butsuch.aliability is not part of the concept ‘ownership’—it is
a responsibility incurred by ownership, It arises because I (the
owner) am deemed responsible for the maintenance of the
house. Bul we.could-casily.make those,in.pessession of it (e.g.
tenants), rather than-the.owner,.responsible, So, this case is
not relevantly different to my driving a car incurring a
responsibility on my part to the dependents of anyone 1 should
happen to kill while carelessly driving that car. And that is
true of gnyone’s car that I happen to be driving. Just like the
case of stabbing someone with anyone’s knife I happen to have
borrowed, it is not the fact of ownership that is necessarily
significant. Moreover, if I am in possession of a vehicle (rather
than owning it—for example, if 1 have taken it without its
owner’s consent, or if like the white bicycles of Amsterdam it is
not owned by anyone) and 1 do not take the trouble to ensure
that it is safe, then I am responsible regardless of the question
of property. Gonsgquently, any liability is n more _part_of
ownership than,is oworhanilie

“"It might“be argued iability to cxecution then
there would be no possibility of mortgaging real estate. But
that does not mean that liability to execution is part of the
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ownership were.not.a.right hecause it could be forfeited, then
any, ‘right.that-could be forfeited would not be a right. And
that.is.surely false. '

“In fact, Honoré himself admits that there is a sense of
‘ownership’ (he uses the phrase ‘absolute ownership’) which
emphasises the exemption of ownership from social control
Of this sense, he writes:

... ownership has never been absolute, Even in the most individualistic ages
of Rome and the United States, it has had a social aspect. This has usually
been expressed in such incidents of ownership as the prohibition of harmful
use, liability to execution for debt, to taxation and to expropriation by the
public authority.?

ButLo.admis that ownership has never in fact been %Pselytegs
to admit that the pristine concept ‘ownership’ lacks the

ualifications concerping prohibition_ of harmful use and
ligbility.to execution.‘As it 1s these two incidents which lead

b o Ao ¥k

Honoré to-assume GWnership”is ot mietely a right, then

T S e R

Honoré’s assumption must bé brou
" Tshall refetto property as involving all the remaining nine
incidents which Honoré adumbrates. I shall do so for two
reasons: first, we have seen that there is cause to regard
liability to execution for debt and the prohibition against
harmful use as being restrictions on property, rather than
elements of the actual concept; second, this enquiry concerns
attempts to justify property rights. In which case, we need to
be able to examine property rights irrespective of limitations
which might be placed upon those rights. And the prohibition
of harmful use and the liability to execution are not rights.

g

concept-‘property’If I mortgage a-piece of real estate and T'do
not meet my responsibilities, then I forfeit that property. But I
can place myself in all kinds of debts which incur all kinds of
liabilities without reference to property. For example, by
failing to meet certain responsibilities I can forfeit someone’s
friendship. But his or her friendship is not something that I
own: I cannot sell it, or do many of the things with it that I can
do with my own property. What is more, the fact that a ‘right’
can be forfeited (which is in effect what the liability to

execution means) does not entail that it is not a right. Were
were |

Honor¢ correct to arguc that the full liberal conception of

S e il
L T L e e Pt b R PR e e B

Furthermore, although there are conceptions of property
rights in some societies which do not subscribe to all nine
incidents, .the arguments purporting to create rights in
property which are analysed in this study do appear (or have
been taken) to have as their aim the justification of the full
liberal conception of private property: property which can be
possessed, used, managed, employed as a source of income,
destroyed or alienated, held in security, transferred, held
without a temporal limitation, and recovered when its lease
expires or lapses. And some of the arguments in question
would seem to attempt to justify property rights which are not,
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or are no longer, obviously subject to the two restrictions
mentioned by Honoré. Therefore, throughout the remainder
of this enquiry, unless otherwisc stated, I shall use the term
‘property’ to mean ‘the ownership of a good such that the nine
incidents specified above are deemed to be present’.

But before 1 can begin this analysis of certain arguments
purporting to validate property rights, the extent of this
enquiry must be further delimited. Many philosophers have
attempted to justify claims! to private property by recourse
to the decisions of the sovereign!! or the community as a
whole.!2 In such cases, property rights must be considered
to be parasitic upon the legitimacy of the sovereign authority
or, at the very least, its right to promulgate property laws. [
shall not consider arguments such as these because the
problem shifts from an analysis of property de jure to that of
assessing the right of the sovereign body over individuals. In
such cases, the ‘validation’ of property rights is indirect; it is
the outcome of prior arguments concerning authority.
Property rights, in such a situation, stand or fall with the
justification of the authority which promulgates them.
Furthermore, a discussion of those philosophical arguments
which purport to establish from first principles the validity of
certain forms of authority would take us a long way from a
discussion of property rights. Such an enquiry must be left for
another time. ’

The arguments which I shall consider do not revolve around
the authority of the sovereign, nor do they take the community
as a whole as their starting point. If anything, the legitimacy of
the sovereign is, in such arguments, thought to derive from the

need to protect valid-property rights-Infact; the-arguments——— ———arguments in-isolation) s that if the arguments-ares ufficiently | |

which 1 shall focus upon often have the authority of the
sovereign as their end point. Moreover, they have an
_exceedingly long history: forerunners of the arguments which I
shall consider were discussed by the Romans. For ¢xample,
book 11 of Cicero’s De Officiis

contains a long and bitter condemnation ol agrarian laws, property taxes,
confiscations, laws to abolish debts, and all legislation which tends to
equalize property. Cicero condemns these things in words which historians
of political thought seem 10 have overlooked, and which anticipate one of

!

|
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the popular dogmas of modern political theory: he-says that the statc ought
not to interfere with private property because the state was founded
principally for the purpose of protecting the property of the individual.?

This present enquiry will mainly be confined to an
examination of those arguments which try to derive property
rights from the nature or predicament of humanity prior
(cither logically or chronologically) to the obligations of civil
society. For most of the philosophers who have expounded
such arguments, civil society is conceived of as primarily a
social arrangement set up in such a way as to. preserve existing
rights in property. Such political philosophies as are thereby
produced regard property as the central issue. Because of this,
the arguments for property rights in these philosophical
systems will be the ones assessed. However, I shall add two
arguments to my list which do not strictly adhere to this
criterion of inclusion — the arguments offered by David Hume
and T. H. Green. These arguments will be analysed because of
their intrinsic interest, their common appeal and the
contribution they make o the attempt to demonstrate that
property rights are morally legitimate.

Quite simply, I shall examine the most prima facie cogent
arguments which purport to establish the philosophical
foundations of private property. But I shall do so in the
context of the philosophical systems in which they are situated.
For example, the attempt to derive property rights {rom
personality will be examined in the philosophical system in
which it is most favourably developed—that of Hegel. The
reason for adopting this approach (rather than considering the

compelling on their own, then they should stand out from the
philosophy in which they are embedded in such a way as to
demonstrate a lack of necessary support from the rest of the
system. In which case, they should not suffer adversely from
being associated with a particular philosopher. If, on the
contrary, they require the rest of the philosophical system for
support, then it will be present. Therefore, the analysis of the
various arguments for property rights which I shall consider
will take place in a way that allows those arguments the
greatest chance of being effective.
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I shall commence with the attempt to derive property rights
from human labour. The most famous and thorough exponent
of this argument is John Locke. It is, consequently, his
treatment which I shall analyse. The second argument which 1
shall be concerned with is the derivation from desert, which
owes its origin to John Stuart Mill, and has recently been
further developed by Lawrence C. Becker. Next, I shall
consider the derivation from political liberty, which has been
associated with the influential work of Robert Nozick: The
derivation from utility as espoused by Jeremy Bentham will be
fifth on my list, followed by the derivation from efficiency,
which is associated with economists such as Harold Demsetz.
Next is the derivation from first occupancy. The most
important philosopher who sets considerable store by this
argument is Immanuel Kant. After travelling through Hegel’s
derivation from personality, 1 shall arrive at T. H. Green’s
derivation from moral development. This will be followed by
the derivation from human nature—an argument made
famous by Hume. This will be the final argument which [ shall
consider. And having assessed these arguments, I shall have
analysed what have traditionally been the most famous,
influential and cogent attcmpts to locate valid philosophical
underpinnings for rights in private property. I should then be
in a position to draw certain general conclusions about
property rights—conclusions which have significant ramific-
ations for societies based on the institution of private property.
But before I can reach any such conclusions, I must examine
the philosophical arguments which have been propgunded in
favour of property rights, and it is Locke’s concern with labour

Introduction - 11

justify some form of ownership, then one cannot just presuppose
ownership. Bui this is precisely what Grunebaum does. As he writes:
‘Since the purpose of this work is to pive a moral justification of a
specific form of ownership ..., the possibility that no specific form of
ownership is justifiable is a possibility not to be taken seriously.” James
0. Grunebaum, Private Ownership (London: Routledge & Kegan Paul,
1987), p. 24. And Grunebaum makes this appear plausible by so
defining ownership that it is hard to conceive of a social situation
without ownership. With ownership thus smuggled in at the beginning,
then the only question which remains is *What form of ownership ought
we to prefer? ‘Should ownership be recognised?’ is a question which is
ruled out by definition, Alan Ryan is surely right to object; ‘It has been
suppested that it makes no sense to .ask whether ownership ought to be
recognised; if ownership is defined as alf relations between persons with
respect to things, then there is something to be said {or the view that all
societies must have some form of ownership, and the only question is
what sort of ownership they ought to recognise. But it is an
exaggeration, Persons could relate to one another with respect to things
without ownership entering into the matter. The hunters whao allow the
man who kills the beast they chase to take the first piece of meat from it
neither claim ownership of the beast for themselves nor confer it on the
successful hunter. It is analytically more sensible to distinguish claims
made to ownership or on the basis of ownership from all other claims
on things.” Alan Ryan, Properry (Milton Keynes: Open University
Press, 1987), pp. 54-5.

See Lawrence C. Becker, Property Righis: Philosophical Foundations
(London: Routledge and Kegan Paul, 1977), pp. 9-11,

A. M. Honoré, ‘Ownership’, in A, G, Guest (ed.), Oxford Essays in
Jurisprudence (London: Oxford University Press, 1961), p. 113,
Wittgenstein writes: ‘Consider for example the proceedings that we call
“games”. 1 mean board-games, card-games, ball-games, Olympic games,
and s0 on. What is common to them all?—Don’t say: “There mus? be
something common, or they would not be called ‘games™—but look
and see whether there is anything in common at all. —For if you look at
them you will not see something that is common to gll, but similarities,

with which I shall begin.

NOTES

- 1. Pierte-Joseph Proudhon, What is Properiy? An Enquiry into the
Principle of Right and of Governnent, trans. Benjamin R. Tucker (New
York: Dover, 1970}, p. 11,

2. It should be noted that this study is concerned with private property and
not with public or common property.

3. James Grunebaum, in his analysis of property, adopts what scems to me
to be a totally acceptable mcthodological approach. If one wishes to

o oo

relationships, and a whole series of them at that.... We scec a
cotplicated network of similarities overlapping and criss-crossing:
sometimes overall similarities, sometimes similarities of detail. ... I can
think of no better expression to characterize these similarities than
“family resemblances™ for the various resemblances between members
of a family: build, features, colour of eyes, gait, temperament, etc, eic.
overlap and criss-cross in the same way.—And I shall say: “games” form
a family.” Ludwig Wittgenstein, Philosophical Investigations, trans. G.
E. M. Anscombe (Oxford: Basil Blackwell, 1974), pp. 31-2.

Ryan, op. cit., p. 54.

Honort, op. cit., pp. 144-5. _

C. B. Macpherson is quite adamaunt that ‘property’ concerns rights: ‘In
common usage, property is things; in law and in the writers [on
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10.

11

12.
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philosophical justifications of property], property is not things but
rights, rights in or to things.” C. B. Macpherson, ‘The Meaning of
Property', in Property: Mainstream and Critical Positions (Oxford:
Basil Blackwell, 1978), p. 2. That this is s beeomes obvious when one
considers scyenteenth-century Rroperty:.t...-there were good itasons

then for treating property as the right not the thing. In the first place,

f property was then p_ropei;t'jr"‘iﬁ”l'zfnd, anéi_m@n’s

st et

the great bulk o

y disposable, Differeit poople might have different
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in the Tand, not the land itself,” 76id., p. 7.
W. N. Hohfeld uses the term ‘claim’ to specify a single meaning of
‘right™ * ... the word “right” is used generically and indiscriminately to
denote any sort of legal advantage, whether claim, privilege, power or
immunity. In its narrowest sense, however, the term is used as the
correlative of duty; and, to convey this meaning, the synonym “claim”
secms the best.” Wesley Newcomb Holfeld, Fundamental Legal
Conceptions, ed. with an intro. by Walter Wheeler Cook (New Haven:
Yale University Press, 1966), p. 71. 1 shall cmploy the term ‘claim-right’
to refer to what Hohfeld calls claims so as not to confuse Hohfeld’s
specific sense of ‘right” with ordinary (non-legal) claims.

For example, though considering it unquestionable that the sovereign
will protect his or her subjects’ property, Hobbes considers property to
be legitimate because of the sovereign’s power: * ... the introduction of
propriety is an effect of commonwealth, which can do nothing but by
the person that represents it, it is the act only of the sovereign; and
consisteth in the laws, which none can make that have not the sovereign
power...." Thomas Hobbes, Leviathan (London: Fontana, 1962), pp.
231-2,

Rousseau is one example of a philosopher who believes in the corporate
state as the ultimate source of legitimate claims: ‘In taking over the
goods of individuals, the community ... assures them legitimate

possession; and-changes usurpationinte-a-true right and enjoyment into

cither by sale or bequest, The propeity lie hid was obviously soms Tight |

was generally limited to certain uses of itand

Tient owhier of Them

2 The Derivation from Labour

The great and chief end . . . of men uniting inte commonwealths, and uniting
themselves under government, is the preservation of their property; to which
in the state of Nature there are many things wanting.

John Locke

That one has the right to the produce of one’s labour is
probably the most intuitively obvious basis for claiming the
rightful existence of private property. The most famous
attempt to present this intuition in the form of a philesophical
argument is found in John Locke’s Second Treatise of
Government—a work which deserves close study if for no
better reason than that it is adduced as a foundation of and a
justification for the political system of the United States of
America. And as the sanctity of private property is often
presupposed in the writings of American political theorists (for
example, Nozick’s Anarchy, State and Utopia), then any study
of the philosophical foundations of property rights would be

proprietorship.’ Jean-Jacques Rousseau, “The Social Contract’, in The
Social Contract and Discourses, trans. and with an intro, by G. D, H,
Cole (London: Dent, 1973), p. 180.

. Richard Schlatter, Privaie Property: The History of an Idea (London:

George Allen and Unwin, 1951), p. 25.

Locke,

It 1s _tempting to regard Locke’s discussion of property as
occupying a salient position within his political philosophy. As
C. B. Macpherson points out: ‘Some notable modern writers
have inferred, from the central place Locke gave to property
rights, that Locke’s whole theory of limited and conditional
government was essentially a defense of property.” Locke is
quite explicit in claiming that the preservation of property is
the end of government.? What is most interesting about Locke
is his belief that the rightful ownership of private property

13
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arises prior to the establishment of any government.
Governments are established, in part at least, to preserve this
property. How, then, does this property arise? _

We have scen that some property rights are thought by
Locke to have arisen prior to the setting up of a civil society.
Such a condition is called by Locke, as was common in
seventeenth-century political philosophy, the state of nature.
Io such a state, “all the Fruits® the earth ‘naturally produces,
and beasts it feeds, belong to mankind in common’? The
problem, as Locke conceives it, is how is it, if the fruits of
nature belong to all, that anyene is able to appropriate some of
these fruits so that he or she may subsist? As he remarks: ‘1
shall endeavour to show how men might come to have a
property in several parts of that which God gave to mankind in
common, and that without any express compact of all the
commoners.™

But how is Locke to demonstrate that these claims to
property are morally justifiable when there is no civil law and
when no compacts have been made amongst the inhabitants of
the earth who are joint owners of all? The factor which will
enable the change of status of a good from ‘owned by all’ to
‘owned by one’ is the expenditure of labour.

Though the earth and all inferior creatures be common to all men, yet every
man has a ‘property’ in his own ‘person’, This nobody has any right to but
himself. The ‘labour’ of his body and the ‘work’ of his hands, we say are
properly his. Whatsoever, then, he removes out of the state of Nature hath
provided and left it in, he hath mixed his labour with it and jeined it to
something that is his own, and thereby makes it his property.®
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labour and the work of a person could, possibly, also be
‘property’ in this sense. At first glance, then, Locke seems to
have presented a plausible justification of property claims. If
the labour exerted is mine and it is inextricably interlinked
with natural objects through the precess of expending work
upon them, surely those objects should accrue to me?

Although this argument seems plausible, closer analysis
reveals it to be quite unsatisfactory. Locke states that the
labourer mixes his or her labour with an object. What can
Locke mean by this? Labour is not the sort of material object
that can be mixed with another. Hence, it is difficult to see how
Locke is saying anything at all intelligible. The form of Locke’s
argument may lead to an over hasty acceptance because of a
potential equivocation. The saying ‘This is my labour’ can be
taken to mean ‘This is my task’, “This is my activity’ or ‘This is
the produce of my labour’. One should be wary of confusing
“This is the produce of my labour’ with either of the other two
meanings. Clearly, my task or my activity are mine exclusively.
They are mine in a way that my field of corn, say, could never
be. Their relation to me is necessarily inalienable (and the
wage-relation at the heart of property-based capitalism
demands that labour be alienable); whereas this is not true of
my field, Certainly, the produce of my labour can be mixed
with natural objects, but though my activity of labouring is
exclusively mine, that the produce of my labour is so is
precisely what has to be demonstrated. If Jabour were a
material object, then we could certainly see how it could be
mixed with another object. But even this would be of no avail,
for as Robert Nozick asks:

It should be made clear that, by ‘property’, Locke means ‘a
right to possess the earth, with the beasts, and other inferior
ranks of things in it, for his private use, exclusive of all other
men’.¢ That one’ ‘person’ is for one’s own ‘private use
exclusive of all other men’ seems morally unassailable, granted
an extreme individualism (because collectivists might be of the
opinion that one’s ‘person’ may ultimately be for the ‘use’ of
the community as a whole). Unless we are extreme collectivists
(which few of us are), we would appear, -then, to have no
immediately obvious cause to object to Locke’s claim that
‘every man has a “property” in his own “person”’. And the

Why does mixing one’s labour with something make one the owner of it?
Perh_'aps because one owns one’s labour, and so one comes to own a
previously unowned thing that becomes permeated with what one owns.
Ownership seeps over into the rest. But why isnt mixing what I own with
what I don’t a way of losing what I own rather than a way of gaining what I
don't? If I own a can of tomato juice and spill it in the sea so that its
molecules (made radicactive, 50 I can check this) mingle.evenly throughout
the sea, do I thereby come to own the sea, or have I foolishly dissipated my
tomato juice?’ '

As we can see, mixing what one owns with what one does not
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cannot by itself be regarded as a claim to property. But there is
a possible variant on the labour theme:

Perhaps the idca, instcad, is that labouring on something improves it and
makes it more valuable; and anyone is entitled to own a thing whose value he
has created. (Reinforeing this, perhaps, is the view that labouring is
unpleasant, If some people made things effortlessly, as the cartoon
characters in the Yellow Submarine trail flowers in their wake, would they
have a lesser claim to their own products whose making didn’t cost them
anything?) Ignore the fact that labouring on something may make it less
valuable (spraying pink enamel on a picce of driftwood that you have
found). Why should one’s entitlement extend to the whole object rather than
just the added value one’s labour has produced?

Now, there is a second possible equivocation resulting from
two entirely different senses of the word ‘property’ which
might mislead one into accepting without question the
derivation from labour. The first use is certainly applicable to
labour—it is property as a disposition, For example, gold has
certain properties. By this statement we mean that gold is
disposed to ‘behave’ in a certain way: it conducts electricity, it
is malleable, it is ductile, etc. In this sense of ‘property’, the
ability to labour is one of our properties. But it should be
noted that we would ordinarily say that the ability to labour is
a property of ourselves, and not the property of ourselves. This
distinction is masked when we say the ability to labour is our
property. The word ‘property’ when preceded by the indefinite
article often refers to a disposition. When the word ‘property’
is preceded by the definite article, on the other hand, the right

 totheexelusive utilisation of a pood or service is often what is
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it is only incontestable when ‘property’ is understood in the
sense of a disposition, It is not at all obvious that labour can
rightfully be bought, nor that the labourer is the only person
who can rightfully utilise it without his or her consent. These
assumptions have to be justified. They cannot simply be taken
for granted, because it is certainly not universally recognised,
for example, that there are absolutely no situations at all in
which one can rightfully demand assistance. Thus, when
Locke proceeds to state that ‘no man but he can have a right to
what’ the labour of the labourer ‘is once joined to’, we cannot
assent.?

Unfortunately, there is yet another possible equivocation to
do with property-—an equivocation which Locke appears to
fall prey to. Believing that ‘property’ in the sense of ownership
is a natural right, Locke wishes to ascertain at what point the
right of ownership emerges:

He that is nourished by the acorns he picked up under an oak, or the apples
he gathered from the trees in the wood, has certainly appropriated them to
himself. Nobody can deny but the nourishment is his. T ask, then, when did
they begin to be his? when he digested? or when he ate? or when he boiled? or
when he brought them home? or when he picked them up? And it is plain, if
the first gathering made them not his, nothing else could. !0

But is the notion of ‘his nourishment’ being employed in the
same way throughout this passage? 1 think not. To bring out
the two uses, consider the following statement by Locke:

The fruit or venison which nourishes the wild Indian, who knows no
enclosure, and is still a tenant in common, must be his, and so his—i.e., a

being denoted.

Having made this distinction, the second sense of the word
would be applicable to possessions were we able to ascertain
that we are justified in ascribing the status of property de jure
to them. But to do so we would have to keep in mind that we
are using ‘property’ in the sense of that which we may
exlusively utilise. That we have the ability to use our labour
(‘property’ in the first sense) is not to say that we have the
rightful ability to exclude anyone else from using the products
of our labour (*property’ in the second sense). So, when Locke
says that labour is ‘the unguestioned property of the labourer’,

part of him, that another can no longer have any right to it before it ean do
him any good for the support of his life.!!

In what sense is the nourishment the wild Indian’s? Locke says
that it is ‘a part of him’. In this sense, the acorns are a part of
the Indian when he digested them; not when he ate, nor when
he boiled, nor when he brought them home, nor when he
picked them up. ‘His nourishment’ may be understood either
as the process of his being nourished (that is, the sustaining
effect of the food), or it may be understood as that which he
owns and which, once eaten, would sustain him. But one
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cannot move directly from the first sense of ‘his nourishment’

to the second. It is indisputable that something is exclusively -

ours when another cannot use it, e.g. when fruit has been
assimilated into the bloodstream; but that the uneaten fruit is
exclusively ours is far from proven. If I say ‘An experience is
hers and could never be anybody else’s’, then we can see that
this is necessarily so in a way that “This house is hers and could
never be anyonc else’s’ is not. Similarly, one sense of “This 1s
his nourishment’ is necessarily true in a way that the other
sense is not. When ‘his’ or ‘her(s)’ applies to experiences,
actions, or dispositions it is usually being used quite differently
to how it is used when applied to material objects. The ease
with which one may equivocate between these two uses greatly
facilitates an unwarranted acceptance of the ostensible
derivation of property rights from labour.

So far, I have been focussing upon the traditional
interpretation of what Locke is attempting to do with his
arguments concerning labour. However, C. B. Macpherson
has cast some doubt upon this traditional view:

The chapter on property, in which Locke shows how the natural right to
property can be derived from the natural right to one’s life and labour, is
uswally read as if it werc simply the supporting argument for the bare
assertion offered at the beginning of the Treatise that every man had a
natural right to property ‘within the bounds of the Law of Nature’. But in
fact the chapter on property does something much more important: it
removes ‘the bounds of the Law of Nature’ from the natural property right of
the individual. Loocke’s astonishing achievement was to base property right
on natural right and natural law, and then to remove all the natural law
limits from property right.i
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of his argument. However, Locke’s position can be rescued
without recourse to God, as I shall attempt to show.

If our conception of property is understood to have as major
components (a) the right to use a good, and (b) the right to
exclude others from using it, then Locke’s initial starting point
can be understood to concentrate upon (a). Everyone has the
right to use the fruits of the earth. The problem for Locke is
that eating an item of food prevents another from using that
good. How is one, therefore, to move to (b)? This I take to be
the essence of Locke’s problem. And his solution to it is that if
I have exerted labour on a good, and if there is ‘enough, and as
good left in common for others’,'3 then that good is rightfully
mine to the exclusion of everyone else.

Why, though, should this be the case? Locke’s answer is that
the mixing of what I own with what I do not makes an object
mine. This argument has already been rejected. What is more,
if labour per se were to create property by being mixed with a
good, why on earth should it be dependent upon how much
remains for others? Surely, if labour is such a determining
principle, then the question of what remains for others should
be an irrelevancy? However, the general question of the
establishment of (b) should not be dismissed too lightly. There
might be some method of offering an alternative solution to
Locke’s problem. The most plausible answer to the question
would be that while I have expended effort on something, then
it would be morally unacceptable for another to prevent me
from deriving benefit from that labour so long as there was no
overriding factor which would justify some interference in my
plans or expectations. Clearly, if there is enough of the same

What is most peculiar about Locke’s argument is that he
actually begins with the notion of property! The fruits of the
carth have been given to humanity. The actual problem is that
of how one person can eat something which all others own as
well. Locke’s real task that he sets himself is to attempt to
demonstrate how this can be done without asking the
permission of everyone else. Now, the claim that the fruits of
the earth have been given by God can hardly be demonstrated,
and so Locke appears to beg the question of the establishment
of property rights by introducing the notion at the beginning

kind of thing that I have exerted labour upon left for others,
and if the quality of the remaining goods is as high, then there
can be no grounds (other than trying to prevent me from
harming myself or others) for denying me my expected reward
for my labours.

But as it stands, this would entail such a limited set of cases
as to be worthless as a demonstration of property. Today, the
only things where there is enough and as good left for others
have no market value. No one tries to stop me breathing the

air, or drinking water; and if they did, it would not be property

rights which were being infringed. In fact, Locke’s arguments
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appear to do something much more interesting than the
discussion so far would suggest. They appear to show how
these two stipulations—(i) the sufficiency limitation, which
stipulates that there be enough of a good left for others; and
(ii) the spoilage limitation, which stipulates that one must not
take more from the common stock than one can effectively
use—can be transcended so as to pave the way for an
extremely inegalitarian society; and transcended in such a way
0 as not to contravene morality.

How can an inegalitarian society arise without contravening
morality? Locke’s answer is that humanity agrees to the
institution of money in the form of gold, which can be
accumulated without spoiling. Moreover, this gold can be
employed to pay labourers to work on the land, and so a vast
amount of land can be appropriated legitimately without the
spoilage limitation being infringed in any way. Furthermore,
when labourers are hired, then they can produce enough food
to go round, and so the sufficiency limitation will not have
been broken. Hence, as Macpherson observes: ‘With the
removal of the two initial limitations which Locke had
explicitly recognised, the whole theory of property is a
justification of the natural right not only to unequal property
but to unlimited individual appropriation.”¥ This, Macpher-
son believes, is an ‘astonishing achievement’. Were Locke
successful, then it would be. But is he?

I cannot agree that he is. Imagine an individual who
decided, in Locke’s state of nature, to build a gigantic
rainwater tank-—one that could collect hundreds of thousands
of gallons of rainwater. If we assume that the iron or steel
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enough for all. Certainly, the accumulation of gold, which
d.oes not spoil, may enable one to transcend the spoilage
hmitlz(}tion, but only at the expense of infringing the sufficiency
one.

Now, it might be objected that capitalism does not invoive
any infringements of the sufficiency limitation, because the
market provides the possibility of purchasing what is required.
One has the right to buy whatever one likes, But this defence
simply will not do. If one lacks the money to buy the good in
question, then the sufficiency is only formal, One is not denied
the right to purchase whatever one likes—true; but some lack
the physical power (the money) to do so. The sufficiency
limitation is discussed by Locke with respect to the state of
nature. He cannot mean that what is as good and enough left
for others is only formally available. If acorns grow all over a
tree and I pick up all the ones on the ground and no one can
reach any of the others, it is clear that the sufficiency criterion
has been infringed. The fruits of the earth were given to be
enjoyed; they were given to sustain life. I cannot be sustained
by acorns which I cannot reach but which I have a formal right
to appropriate. Clearly, then, the sufficiency criterion would
have to refer to the material power of others to make use of
what is left, not to a mere formal right to do so. Capitalism
cannot regard itself as justified because it refers to formal
rights, and the sufficiency criterion must refer to material
powers, I can see no way that one can move legitimately {rom
a justification based upon the ability to use one’s powers, to a
defence of capitalism based upon mere formal rights, Unless
this hiatus is bridged, then capitalist property relations, which

required for such a tank was firabumdance, what-could be-the
possible grounds for interfering with this individual’s project?
Evidently, there will be rainwater enough and as good left for
everyone else. But why should anyonce wish to build such a
tank? Such a project would be absurd, However, the
accumulation of gold would not be. We can very well imagine
a desire for the unlimited accumulation of this substance, And
the reason for this is that gold is valuable. And being valuable
it can be used to purchase the land appropriated by others, and
it can be used to employ labour. But it is only valuable because
it is in demand.'® It is only valuable because there is not

are based upon money (gold), transgress the sufficiency
criterion insofar as the criterion refers to the material ability to
utilise what one requires, and not just to a merely formal right
to one’s requirements.

There is a further difficuity with Locke’s argument. Let us
consider the question of whether or not the spoilage limitation
is being satisfied irrespective of the sufficiency limitation being
contravened. Let us ‘bracket-out’ the sufficiency limitation and
focus upon the spoilage one. The landowner has been able to
employ a vast amount of hired labour, and this labour keeps
the fields productive. Thus, the spoilage limitation is not
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violated. But this is only the case while the labourers work.
Were they to go on strike, then the crops would begin to spoil,
the fields would begin to drop in value and in productivity, and
the spoilage limitation would be violated. (Think of an
Indonesian paddy field which requires its irrigation walls to be
maintained. If the labour is withdrawn, then the walis begin to
crumble, and the productive resource begins to spoil.)!7 Or, if
strikes arc too suggestive of contracts being broken, were the
workers to leave the employ of the landowner, and the
landowner in question were ‘blacked’ so that he could not find
alternative labourers (or if no one chose to work for him, or if
no labourers were available to work for him), then ‘his’ land
would begin to ‘spoil’. But his ownership is conditional upon
his acquisitions being no more than will spoil. This means that
the responsibility for ensuring that the land does not spoil is
the owner’s, and his alone. If he cannot procure labour, then
he is infringing the spoilage limitation. This is because the
moral burden is upon the owner to maintain the land, and not
upon others to labour for him. In other words, without others
offering their labour, the land would cease to belong to the
landowner, because he would contravene the spoilage
limitation if he could not maintain the productive resource on
his own. The result of this would be that the field would return
to the common store available to all humanity.

The same situation would apply to industrialists. A general
strike, an epidemic, or many workers quitting their jobs would
see that machines were not oiled, that they would remain idle,
and that they would start to deteriorate. All that the workers
need to do in order to acquire the property at present in the

The Derivation from Labour 23

labourers) have not fulfilled the proprictor’s expectations is
beside the point. The spoilage limitation does not state that the
proprietor must take some steps to avoid spoilage (i.e. merely
employ labour); it states that he or she can only rightfully
remain the owner of a good while it does not spoil. Therefore,
even the sabotage of the means of production by his or her
workforce, as morally unjustified as that may be, would defeat
the industrialist’s claim to the continued ownership of the
factory. And in the case of a new factory being built, if the
workers en masse refused to work for the ‘owner’ until there
was evidence of spoilage and then entered the factory, it would
be theirs.

The consequence of all this is that the ownership of any
large-scale means of production which requires a significant
labour force to be employed rests ultimately not on the claim-
rights of the proprietor, but on the compliance of the
workforce, I do not know what to call an exclusive possession
which is solely dependent upon the compliance of others, but
whatever it is, it is not what is meant by a property right. The
claim to property is most certainly not dependent upon the
continued co-operation of others; it is not lost by their failure
to abide by their agreements, or by others simply not providing
labour. It is, at the very least, a claim-right which others have
the correlative duty to recognise irrespective of any desire to
comply. Locke, then, has failed to establish that property
rights arise as a result of the expenditure of labour—and that
applies both to the labourer and, more significantly, to the
employer of labour.

However, this discussion of Locke has taken us to thie brink

hands of the owners of the means of production is to go on
strike or quit their jobs and then re-occupy their workplace.
Their possession of it would then be rightful as the ownership
claim of the former proprietors would have lapsed. Now, the
workers may or may not be guilty of breach of contract in so
doing (and if they can stop working without breaking any
contracts, then there are no moral problems at all concerning
their re-occupation of the workplace), but even the workers
breaking their contracts with their employer does not remove
from the owner the responsibility of maintaining the means of
production without spoiling. That his or her ‘agents’ (the

of a new way of regarding the exclusive utilisation ot a good.
That is to view exclusive utilisation as being a condition
dependent not solely upon whoever enjoys the exclusive use,
but also upon those who are excluded. I shall return to this in
the final chapter. For now, suffice it to say, the most famous
‘demonstration” of the derivation of property rights from
labour has been examined and found wanting. It cannot
merely be assumed that labour creates property rights; it must
be demonstrated that this is so. The only prima facie plausible
reason offered for assuming that labour does create rights in

what it produces was the metaphor of ‘mixing’ what one owns
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with what one does not. This was seen to fail as a justification
of property rights. We have also scen that capitalism cannot
legitimately arise out of the state of nature without
contravening the sufficiency limitation; and we have also seen
that the spoilage limitation remains a potential threat to
property even if the other difficulties could be overcome. If
property rights can be derived from labour, it has yet to be
shown conclusively that this is so. More importantly, the
spoilage and sufficiency limitations which, if not infringed,
seem to allow appropriation, in actual fact prevent capitalist
private property. Rather than establish property rights,
Locke’s arguments seem, instead, to lead to the rejection of the
ownership of so large a means of production that hired labour
is necessary (and this is hardly surprising, given labour as a
potential source of property rights).!s
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James Tully has argued against Macpherson’s interpretation of Locke.
According to Tully, Locke is not concerned to justify capitalism, but is
instead principally concerned with the ownership of goods which are
produced on a common. See James Tully, A Discourse on Property:
John Locke und his Adversaries (Cambridge: Cambridge University
Press, 1980), passim. 1 have argued against Locke as if he were
concerned to justify capitalism, because his arguments on that construal
are generally taken to be a powerful attempt at legitimating private
property, Similarly, in the chapters that follow I examine arguments
that seem, or have been taken, to justify capitalism whether or not that
was the actual intention of their authors.
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The institution of property, when limited to its essential elements, consists in
the recognition, in each person, of a right to the exclusive disposal of what he
or she have produced by their own exertions, or received either by gift or by
fair agreement, without force or fraud, from those who produced it. The
foundation of the whole is the right of producers to what they themselves
have produced.

John Stuart Mill

A recent treatment of Locke suggests that there might be more
to his argument than the discussion in the previous chapter
suggests. Lawrence C. Becker, in his book Property Rights,
argues that there are more elements in Locke’s arguments than
is traditionally acknowledged. Becker observes that Locke
struggled with several formulations of his attempted derivation
of property rights, but the following is the final and most
complete variant:

(a) People have property in their bodies. . ..
(b) Likewise, their labor is their property....

(c) “That labor put[s] a distinction between [the thing worked on] and

[what is held in] common.’ :

(d) The distinction is that Jabor ‘added something to fthe thing] more than
nature ... had done ...’

(e) The thing labor adds—the difference it makes—is value. Things that
are unappropriated arc ‘of no use’ and labor is responsible for nine-tenths or
pechaps ninety-nine hundredths of the value of the products of the earth . ; .,

{f} Sincc things are of no use until appropriated, and appropriation in most
cases involves labor which would not be undertaken except for the expected
benefits, to let others have the ‘benefits of another’s pains’ would clearly be
unjust. .

(g) This is so “at least where there is enough and as good left in common

26
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for others’ and where one takes no more than one can use. ‘For he that leaves
as much as another can make use of, does as good as take nothing at all.’
(h) Therefore, from (a) through (e} one is entitled to the whole of the value
one’s labor adds to things, and from (f) and (g)—together with elements
from (a) through (c)—one is entitled to the other expected benefits as well.!

It should be noted at the outset that all that the premises in (f)
actually entail is that it would be unjust not to let the labourer
use what he or she has produced. But this, in Hohfeld’s
terminology, is not a claim-right, but a privilege.2 Property is
considerably more than a mere privilege concerning use. A
privilege concerning use does not necessitate the exclusion of
others—that would involve a claim-right. Furthermore, this
variant of the derivation from labour is still subject to my
criticisms concerning the sufficiency limitation.

However, Becker sees in this final variant the seeds of an
adequate derivation of property rights. He contends that

premises (f) and (g) ..., taken together, constitute an argument for the
benefits people expect, but cannot get title to from premises (a) through (¢).
If these benefits are ones people deserve by virtue of the (labor) pains they
have taken, then that constitutes a good reason for granting benefits and if
there are no countervailingly strong reasons to the contrary, granting them is
justified. This explication of the root idea [which Becker takes to underlie
Locke’s argument] has seldom been attacked.3

From this, Becker procedes to develop an argument based
upon desert. But as it involves the desert due to labour, it is
arbitrary whether we consider it to be a distinct, attempted
derivation of property rights, or a sub-argument of the
ostensible labour derivation. I have chosen to deal with the
" argument separately. But before T examine Becker’s own
argument in detail, T shall consider a species of the desert
argument which Becker Jocates in John Stuart Mill’s remarks
on property in the latter’s Principles of Political Economy.
Mill, though aware of the possibilities of communal
production, makes use of an assumption also relied on by
Jeremy Bentham concerning the advisability of security in
reaping the rewards of labour if any labour is to take place:*

... though the land is not the produce of industry, most of its valuable
qualities are so. Labour is not only a requisite for using, but almost equally
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so for fashioning, the instrument. Considerable labour is often required at
the commencement, to clear the land for cultivation. In many cases, even
when cleared, its productiveness is wholly the cffect of labour and art. ... The
fruits of this industry cannot be reaped in a short period. The labour and
outlay are immediate, the benefit is spread over many years, perhaps over all
future time. A holder will not incur this labour and outlay when strangers
and not himsell will- be benefited by it. [ he undertakes such improvements,
he must have a sufficient period before ltim in which Lo prefit by them: and
he is in no way so sure of having always such a sufficient period as when his
tenure is perpetual s

He would be more sure if he killed on sight everyone who
approached his land, but the need to reap the benefits of one’s
pains would not justify this. Why, then, should property rights
be justified—especially if they too arc more than is required to
reap such benefits? And they are clearly more than is justified
by Miil’s argument. All that is necessary for such labour to
take place is that the labourer be included in the benefit arising
from such labour. If strangers reaped the benefit and the
labourer did not, he or she would be excluded from the fruits
of his or her labour. But such exclusion usually presupposes
property, The exclusion of others is what lies at the heart of
private property. If property is not presupposed in advance, is
the suggestion that a labourer needs property in order to
prevent others, rather than himiself or herself, enjoying the
fruits of his or her labour so convincing? 1s it convincing at all
if Mill’s arguments are seen only to justify the labourer’s use as
a privilege, rather than as an exclusive claim-right?
Nevertheless, Mill offers a line of reasoning from which a
possible justification of property rights might follow.

~ Rousseau had argued that

however speciously they [the rich] might disguise their usurpations, they
knew that they were founded on precarious and false titles; so that, if others
took from them by force what they themselves had gained by force, they
would have no reason to complain, Even those who had been enriched by
their own industry, could hardly base their proprictership on betier claims.
It was in vain to repeat; ‘I built this wali; I gained this spol by my industry.’
Whe gave you your standing, it might be answered, and what right have you
to demand payment of us for doing what we never asked you to do? Do you
know that numbers of your fellow-creatures are starving for want of what
you have too much of? You ought to have had the express and universal
consent of mankind, before appropriating more of the common subsislence
than you neceded for your own maintenance.®

i . Ak s
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It would appear to be an argument such as this which Mill has
in mind when he makes the following rejoinder: ‘It is no
hardship to any one to be excluded from what others have
produced: they were not bound to produce it for his use, and
he loses nothing by not sharing in what otherwise would not
have existed at all.” From this, Becker reconstructs what he
takes to be Mill's argument justifying property. And he
considers Mill to have come as close as it is possible to get to a
cogent justification of private property on the basis of a
labourer’s ‘taking pains’ to make something.

The argument is basically as follows. First, if one’s labour is
over and above what one is morally required to do for others,
second, if it produces something that only exists because of
that labour and, third, if others lose nothing by being excluded
from such a product of labour, then for others to be excluded
from its possession, use and so on is not morally wrong. And
Becker clarifies this by claiming that it is not so much that the
product is the desert of the producer, rather that no one else
deser\{es it. Therefore, it is not wrong for others to be excluded
from its possession. And because a system of property rights
guarantees the product of labour to the producer, while
:cxcluding others, then such a system of property rights is
justifiable.?

Becker, however, is conscious of how little can be justified
by such an argument. Insofar as land is not the produce of
labour, it cannot be owned.® And how extensive is the
restriction concerning others losing nothing? As property
involves duties in others to refrain from the use of an owned
good—when—permission has ot been forthcoming, some
freedom must be lost.1® Moreover, in a competitive situation,
the loss of equality can be a considerable loss. The
manufacture of something as apparently innocuous as a
tpoth})rush, given exclusive use, would put its owner at a
51gn_1flcant relative advantage over all others when it comes to
having any success in job interviews, for instance. The
corresponding relative disadvantage which others experienced
would be a significant loss of prospects.

Becker, too, is of the opinion that Mill’s principle of
e‘ntltlelment would be extremely limited in any competitive
situation. In fact, he thinks that it would be so limited that the
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private ownership of the major means of production could not
be justified by it. In which case, the argument appears to be
less a justification of ‘possessive individualism’ than for some
form of socialism. The private ownership of natural resources,
technology, and so on would put others at a competitive
disadvantage. Hence, their private appropriation by the
producers would violate the requirement that another must
not suffer any loss as a result.!!

Furthermore, why is it the case that others do not deserve
access to a labourer’s produce? That the labourer should have
the privitege (in Hohfeld’s sense) of use surely goes without
saying. But can it be assumed that others deserve to be
excluded?? How about people who are incapable of looking
after themselves due to, say, a mental or physical disability—
they do not produce; do they deserve to be excluded from
everyone’s labour? If not, why is it obvious that anyone is
under a duty to refrain from using a good produced by
someone else? To destroy the good would deny the producer
access to it. But, say in the case of a non-consumable, why
should the privilege of usufruct not be automatically respected
by the producer? And what, as Becker acknowledges, is ‘above
and beyond what morality requires a person to do for others”?
Without a clear answer to this question, Mill’s ‘derivation’
cannot even take off. Although the initial insight is appealing,
it seems unable to justify property rights.

1 now turn to Becker’s own aitempted derivation from
desert. Becker begins by suggesting that the very notion of
morality has included within it the notion of desert. Desert is,
therefore, a fundamental moral principle. Moral sanctions are
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approbation or moral disapproval? Evidently, it is what
individuals do or fail to do. As Becker asks, what apart from
character and personal actions could provide the basis of
personal desert? And that is why we do not usually offer
reasons for basing desert upon character and personal actions.
From this, Becker concludes that through helping others by
inventing, discovering or improving something a person adds
value to the world. And this provides the basis for a desert-
claim, especially when the act of intervening, discovering or

‘improving is morally permissible and more than is morally

required. Hence, as our conception of personal desert entails
that benefits befit such good deeds, then Becker assumes the
following principle to be sound by definition:

A person who, in seme morally permissible way,.and without being morally
required to do so, “adds vaiue’ to other’s lives deserves some benefit for it.*

Armed with such a principle, Beckers asks whether there are
some actions where the only fitting reward would be the
granting of property rights, or at least whether such a grant
would be the most fitting benefit awarded for some actions? If
an affirmative answer can be extracted and the particular
actions specified, then Becker would appear to have justified
property rights.

What actions might deserve to be rewarded with property
rights? Becker argues that, because genuine labour is a goal-
directed activity, it is undertaken with the satisfaction of some
desire in mind. If the desire in question is to acquire as
property the produce of one’s labour, then an appropriate

not invoked or applied at will in order to create the greatest
happiness, for example. They are correctly applied only to
those who deserve them. To receive reprobation, blame,
punishment, etc. justifiably, one must be morally blame-
worthy. To be justifiably accorded approbation, praise, reward
ctc., onc would have to be morally praiseworthy. “Worthiness’
is central to morality. As Becker writes: ‘If agents can be
morally responsible for their acts, they can by definition
deserve reward or punishment for them. That is part of what it
means to say someone is a responsible agent.’t?

But what makes an individual deserving of moral

“benefit (Becker goes so far as to say the only suitable benefit), [

if the labour requires one, would be the granting of property
rights in what is produced; that is, as long as the value of the
benefit is not in excess of the value added by the labour.
Becker is now in a position to present a formal argument
which purports to lay the philosophical foundations of
property rights. First, benefits are due people whose morally
permissible labour, which is over and above their moral
obligations, adds value. And penalties are due them for the
disvalue they produce. Second, these benefits and penalties
should be proportional to the value or disvalue added, and
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should be appropriate for the kind of labour engaged in.
Third, if property rights in whatever that labour produces is
the only appropriate benefit, and if such a benefit is
proportional to the value added, then the labourer deserves
those property rights. However, if such property rights or an
alternative are an appropriate benefit (according to the
purposes of the labour undertaken), then the labourer deserves
either those property rights or such an alternative (assuming
that it is acceptable). On the other hand, if property rights in
whatever the labour produces are not an appropriate benefit or
if that benefit would be more than proportional to the value
added, then the labourer does not deserve property rights in
the things produced. And fourth, penalties which are
proportional to the loss incurred and which are appropriate to
remedying whatever Joss another has experienced as a result of
the offending labour (according to the purposes with regard to
which the offending labour has produced disvalue) are
deserved and must be assessed against the labourer,!> Here,
Becker appears to have provided a compelling and elegant
justification of property rights which is derived from no more
than an analysis of morality per se. But has he?

Property rights are a benefit which are deserved, but only so
in proportion to the value that has been produced. Thus,
Becker asks: “Would the proportionality requirement look like
this?’

benefit = value of labor + value of labor’s product.!6

However, it will be recalled that benefits are morally due those
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an economic value) got to do with anything? The value we
have been concerned with up to now (the value relevant to
moral desert) is social value. In actual fact, it is the value
increase in others’ lives. What is due (what needs repayment)
are the benefits others receive, If such value is only received by
some, how can property rights be owed by those who have not
benefited by the labour? Labour, if it could generate property
rights, would have to be labour benefiting all, or it would
create at most a right in personam and not a right in rem,
which is what property is taken to be. Furthermore, if one’s
labour benefited some more than others, would one have
property rights of a different status vis-g-vis cach group? And
what, in any case, does Becker have in mind here?® What
fabour is of such unequivocal universal benefit to humanity?
Whatever it is, the value it has for others cannot be assumed to
bear any direct relation to the quantity of labour embodied in
the product, which is what Becker seems to have actually
shifted to when he expands his second premise into benefit
being equal to the value of labour plus the value of labour’s
product. Furthermore, the economic value of a labourer’s
product can be quantified, but how is the value of property
rights to be ascertained? Property rights are qualitatively
different from the things which one can or can not have
property rights in.!? _

Moreover, Becker considers the right to the capital of a
good as being the core element in our conception of property.
The right to destroy a good (part of the right to the capital)
would render ineffective anyone else’s claim to that good. It is
a right upon which all other rights depend. But, given this, how

who have added value to others’ lives. Becker himsell observes
that ‘it should be noted that the labor-desert argument does
nothing to establish entitlement in cases where the laborer’s
efforts have not benefited anyone else. Deserving a benefit for
producing something which only you profit {rom is a strange
notion’.!” It certainly is, but in that case should it not be that
the proportionality in the second premise of Becker’s formal
argument must refer to the value added to the lives of others?
Surely, what one deserves is a benefit from others proportional
to the benefit given to others? What, then, has the value of the
labour’s product or the value of labour (when understood as

is the right to the capital of the produce of labour to be derived
from Becker’s argument concerning benefit to others? Are we
to assume that the good would not have benefited another if it
did not exist, and that the proportional benefit of property
rights entailed is always equal to the value of the good
produced? Are we to assume that the destruction of the good
would return the social situation to the status quo ante? But
this cannot be assumed at all. If 1 build a machine which
reduces the labour time necessary to produce some good, if 1
am rewarded by being given property rights in that machine, if
I then employ workers to run the said machine, and if those
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workers, because of that, become dependent upon my
machine, to destroy the machine would leave the social
situation considerably worse than when the workers engaged
in the previous, more Jabour-intensive form of production, but
were not dependent upon me. How, then, could I be due the
right to the capital of the machine? And as Becker considers
the right to the capital to be so important, what is left of his
derivation of property?

And why does Becker, after commencing with a conceptual
analysis of morality, after resting his case upon our notions of
‘praiseworthy’ and ‘blameworthy’, assume that what is morally
praiseworthy deserves material payment; worse, that material
payment is due? Benefiting others is certainly praiseworthy,
but can it be assumed to be giftworthy; or worse still, can it be
assumed to be gift-demanding? Doing things for others might
require some form of reciprocity. I say ‘might’ because if 1
build you a palace which you do not especially want, I fail to
see why you then owe me one. But what about the central
reason which Becker cites for property rights being
appropriate? What about when one produces a good with the
intention of acquiring it as property? Surely the intention
underlying an action is of relevance when assessing the moral
worth of the action?? If one produces a good with the aim of
appropriating it, does this not devalue the moral worth of the
action? And more paradoxically, if no productive labour is
forthcoming, but the intention was noble, should property
rights be given in something or other because the intention was
praiseworthy? Has a good person a claim to a reward, or
would it be morally praiseworthy on our part to reward a good
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that takes priority, then one cannot labour for oneself until
that obligation has been met. This enables what Becker refers
to as ‘communitarians’ to contest his and Mill’s purported
justifications of property rights. o

However, Becker has a reply to such a line of criticism. For
such a criticism to work, then

the moral duty to contribute (positively) to the welfare of others must l}a\ie
priority over any moral requirements to work for one’s own good. That is, it
is only ‘prior' moral duties which are at issue here now. It is 'reqsonable to
suppose that no positive dutics to others could ‘have priority over a
requirement (if there is one) to do the (morally permissible} work necessary
for one’s survival. And certainly many people would hold that one’s positive
duties to others cannot have priority over even one's liberty right to
survive,2!

But a ‘communitarian’ would not accept this. Why, he or she
would ask, must one’s moral duties to others be necessarily
prior to one’s survival requirements if such duties are to be
relevant in this particular case? Why could they not be
‘synchronous’, both temporally and logically? Commumt—
arians would survive by working for the community of which
they are a part. They work jointly for themselves and for
others at the same time. If one’s ‘duties to oneself” and oqe’s
duties to others operate simultaneously, then a communitarian
fulfils all his or her duties by community work., What one’s
moral duties are will differ between communitarian, or ‘non-
propertarian’, and individualist, or ‘propertarian’ societies. In
which case, to base an argument for property rights on duties

derived from a propertarian society is to engage in a circular |8

person? Might we not then similarily expect a reward? In
property rights, too?

And what about Becker's rider to the effect that property
rights accrue when one accomplishes what is beyond what
morality requires one to do for others? Becker himself admits
that the applicability of labour arguments will be restricted if
we are not mercly obliged to refrain from harming others, but
also have a duty to contribute to their welfare. Both Mill’s and
Becker’s arguments for property rights do not apply to cases
where one has a moral obligation to provide care for another.
Hence, if one has a moral obligation to care for another, and if

argument. And if the derivation from desert is to carry any
weight, then one must be clear about which duties to others are
in force; for, as Becker admits, ‘people don’t deserve anything
special for doing their duty’.2?

We can only conclude that neither Mill’s nor Becker’s form
of the ‘derivation from desert’ establishes rights in private
property. Bearing in mind the difficulty which will arise in
determining a priori what one’s duties are (for if there are
duties to others, it is unlikely that they are restricted to the
duty to leave their goods alone), and hence what one deserves
for doing ‘over and above’ what duty calls for, it is hard to see
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how one’s morally determined deserts can be ascertained. In
which case, it is hard to see how any attempt to derive property
rights from moral desert would prove successful,
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Our main conplusions about the state are that a minimal state, limited to the
narrow functions of protection against force, theft, fraud c!nforcement of
contract,s,‘and 50 on, is justified; that any more extensive ’state will violate
persons’ rights not to be forced to do certain things, and is unjustified; and
that the minimal state is inspiring as well as right, ’ ,

Robert Nozick

chke has been extremely influential with regard to
philosophical discussions of property, and his influence is
noticeably fel.t in what is currently the most topical discussion
of property rights. This is to be found in the work of Robert
Nozick. In Anarchy, State and Utopia, Nozick’s central thesis
is that any systematic attempt to maintain an egalitarian
}‘edlstnb'utu')q of property will involve unacceptable restrict-
lons on individual freedom. With this in mind, Nozick rejects
distributions of property which are based on intended end-
results (tcleqlogical theories) or on patterned distribution
(such as egalitarianism). In place-of such distributive theories.

he offers his ‘entitlement theory’, which, in contradistinction to
end-result‘an(.l patterned theories, concentrates upon proced-
ures for acquiring title in a just manner. This manoeuvre. if
successful, would allow Nozick to regard as justified ihe
growth of tremendous inequality in property. This is thought
to be posg;ble because, beginning with a state of nature where
certain rights are respected (which Nozick believes even
11}d1\{1dua}llst anarchists would find. acceptable), an unequal
dllstrlbut‘l-on of wealth develops, and does so without anyone’s
rights being violated. The result of this is that some would have
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just claims to large amounts of property. Has Nozick provided
the foundations for property rights? Let us see.

Nozick’s discussion of property has two prongs. The first is
a critique of alternative approaches to distribution; the second
is a sketch of legitimate acquisition. I shall commence with his
critique, because the strength of his alternative theory rests
upon the apparent unacceptability of all other approaches. A
further reason for paying attention to the critical side of
Nozick’s discussion is that it provides ammunition for those
who oppose the redistribution of privately owned wealth. The
relevance of any discussion of the philosophical foundations of
property rights is overshadowed if it can be shown that it is
unjust to rearrange present distributions of property. If
property must not be tampered with, then the question of its
philosophical legitimacy is vitiated. By rejecting all theories
which seek to redistribute wealth, Nozick is attempting to
secure the foundations of capitalism. If this critique succeeds,
then the question of the foundations of property rights would
be confined to that of legitimate acquisition; i.e., its concern
would only be that of ascertaining that property is held by
those entitled to it. It would no longer bear significantly upon
the validity of the concept ‘property de jure’.

Nozick divides theories of distributive justice into patterned
or unpatterned theories, and historical or unhistorical ones.
His definition of a patterned theory is as follows:

Let us call a principle of distribution patterned il it specifies that a

distribution is to vary along with some natural dimension, weighted sum of
natural dimensions, or lexicographic ordering of natural dimensions.!

Roughly, there is thought to be in patterned theories some  |§

factor or factors pertaining to an individual such that the
quantity of that factor determines the quantity of goods which
the individual receives. One such patterned theory may
consider the relevant factor to be need. In which case, justice
would be satisfied when the greatest amount of goods go to
those in most need. Unhistorical non-patterned theories may
be based on ‘current time slice principles’ or ‘end-result
principles’? An example of an end-result principle is the
principle of utility. It is concerned with the structural aspects
of the situation, not with the proportion between the various
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individuals’ relevant dimensions and the benefits which accrue
to them, as would be the case in patterned theories,

Nozick rejects ‘end-result’ theories because they are not
concerned with who gets what. They are merely concerned
with the structure of the distribution, As Nozick points out, we
would not be satisfied if punishment were distributed in this
fashion. What is important for justice is not how many are in
prison and how many arc free, but that those who commit
crimes are in prison and those who do not are at liberty. By
analogy, goods should be distributed to those who are entitled
to them, and not according to some structural arrangement.

The entitlement theory which Nozick will argue for is
neither patterned, nor an end-result theory. It is, however, an
historical one. One justly owns a good if one has acquired it by
means of just procedures. Hence, as long as the various
transfers and original acquisition of a good are as according to
the procedures, one is entitled to own the good in question,
Nozick:

The entitlement theory of justice in distribution is Aistorical; whether a
distribution is just depends upon how it came about, In contrast, current
time-slice principles of justice hold that the justice of a distribution is
determined by how things are distributed (who has what) as judged by some
siructural principle(s) of just distribution.?

As has already been said, Nozick will offer this theory as an
alternative to the theories of distributive justice which
prevail—namely, end-result and patterned theories. And he is
conftdent in doing so, because of his criticism of all
redistributive theories of justice, which include end-result and

patterned—theories.—End-result—andpatterned —theories —are —

included under the rubric ‘redistributive theories” because a
situation might naturally arise where the end-result sought for
does not presently exist, or where individuals do not possess
goods in proportion to the relevant dimension. In which case,
the goods have to be redistributed. It is the critique of
redistribution which is the kingpin of Nozick’s political
philosophy.

This critique revolves around an interesting example.
Nozick considers the case of basketball fans who are willing to
pay 25 cents per head to watch Wilt Chamberlain play. They

e ———
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wish him to have the money, and he is happy to play for that
remuneration. Nozick claims that it is unjust to prevent
basketball fans from giving that money to him. Chamberlain
has acquired the money in a just way—with the consent of all
those who gave him the money. Would it not be a serious
infringement of liberties to prevent such a gift? Nozick is of the
opinion that it clearly would be. But such a gift would upset
any end-result or patterned theory of justice. And the
interference in personal liberties which would be required so as
to maintain the ‘justice’ envisaged by end-result or patterned
theorists would be intolerable. Surely one must be allowed to
give to loved ones, or those one admires? If the consequence of
redistributive theories of justice is a meddling in such liberties,
then those theories ought to be rejected, Thus, at one stroke
Nozick has dispatched all his opponents. Or has he?

We can see that his critique is based, not directly upon a
respect for property, but a respect for individual liberty.
Individual liberty is the foundation of the entitlement theory
because it is liberty which disrupts his opponents’ cherished
patterns and, consequently, it is liberty which must be
curtailed if the patterns are to be maintained. Adherents of
end-result and patterned theories of justice must interfere with
the freedom to give; they must interfere with ‘loving
behaviour’* As no one would doubt the unacceptability of
such interference, Nozick appears to have propounded a
devastating critique of redistributive theories of justice.

But who does Nozick think he is criticising? Most socialists
would object that it could not be a criticism of their views.
They would not admit to any inclinations towards preventing

anyone choosing to give their possessions away. However,
such a response would miss Nozick’s point. As Thomas
Scanlon puts it: ‘Arbitrarily great inequalities in the starting
places of members of one generation can result from gifts and
voluntary exchanges by members of previous generations.
Thus, maintaining even this looser kind of equality can require
restricting these activities.” However, posing the problem in
this manner allows Scanlon to add:

Se put, this is not such a startling conclusion; certainly it does not make
cgalitarianism look as foolish as first appeared. This is so, first, because there
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is no longer the appearance of unanimous consent. 1t is no longer plausible
to respond, “Well, if the fans are all happy to pay [everyone now living in the
society is a fan] and Wilt is willing to play at that price, how can a meddling
egalitarian object? Second, this way of looking at the example changes our
picture of the liberties that are likely to be infringed. The liberties involved in
the example seem to be these: the liberty of the fans to pay an extra quarter
to see Wilt play, his liberty to keep any amount he may reccive through such
transactions, his liberty to decide whether or not he wants to play for the
amount remaining after taxes from what the fans and promoters offer him,
and, finally, the liberty of his heirs to keep any amount of money he wishes

. to pass on to them. It does not seem likely that egalitarians ... will want to

* keep watch over everyone’s quarters or to conscript basketball stars. What is
at issue, then, is the right of a person to keep as much as others are willing to
pay him for his services and the right of his heirs to receive unlimited
bequests. But there is no strong intuitive ground for thinking that these
rights are absolute, and little ground for surprise at the suggestion that the
pursuil of equality might call for their infringement,

Furthermore, I have mentioned that Nozick regards as just
that which has arisen by means of just procedures. Is this
necessarily so, for his whole Wilt Chamberlain example takes
it for granted? From the ‘propertarian’ anarchist society’
which we find at the beginning of Nozick’s exposition,
protection agencies are thought to arise which offer the service
of facilitating in the settlement of disputes. Eventually, one
such protection agency attains a monopoly position. From this
arises the minimal state. If Nozick’s procedural contention is
correct, then this situation must be morally just. But what if
one protection agency gained a monopoly of coercion in one
geographical location, and a different one rose to a position of
ascendency in another? What if they each had tremendous
power due to-the voluntary contributions-of-their respeetive
members towards armaments thought to be necessary for the
protection agencies to function satisfactorily? What if their
members consisted of less than half of the human race? And
what if these two protection agencies were about to destroy the
world because of their mutual fear—more precisely, because
the threat of the other required a nuclear offensive? Is this
situation morally acceptable because it has arisen through ‘ust
procedures™ Should one be allowed to contribute more funds
to such a growth in the possibility of total annihilation? Is one
morally bound to refrain from interfering in this ‘ust’

R
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situation? If it could be shown that the destruction of the world
was imminent, would it not rather be the case that one was
morally obliged to interfere? And if so, what is left of Nozmk’s
procedural justice? What is left of Nozick’s claim that
‘whatever arises from a just situation by just steps 1s_:tsel.f
just’?® And if Nozick heroically insists that such a situation is
“ust’, then there must be more binding moral commitments
than ‘justice’. _

Moreover, even if the protection agencies are not clqse to
mutual destruction, they must employ agents who are suitable
to carry out the functions of the agency.® No one would regard
just anyone as a suitable agent—agents would have to be
trustworthy at least. Were they not, how could on¢ begm to
prevent a dominant protection agency fro;n _bt_acommg a
protection racket? But would we allow these 1nc11v1du_als whlo
have been accepted for their suitability as agents to give their
jobs to whomever they choose? Surely not, and neither would
we regard it as a loss of liberty on their part that they should
not have the power to do so. We would only be inclined to 'ghmk
that their liberty was being infringed in such a case if we
thought that a responsible job was something li}(e the full
liberal conception of property; at the very least, jobs would
have to be alienable property. But this indicates to what extent
Nozick’s whole argument presupposes property rights.

That Nozick presupposes property is a point made by Onora
O'Neill. Commenting upon the intuitive feeling that there
seems to be nothing wrong with giving money to Wilt
Chamberlain, she writes:

But tliis will hardly do as an argumeni against patterned amd cnd-state
principles of justice or for entitlement theory. The argument presupposes, s0
does not demonstrate, that it is wrong to interfere to restore .d1s.turbled
palterns or end-states, and that such restorations are always redlstrtbytwe
and violate individual property rights. But it is just these property rights
which have yet to be established. ... Nozick comments at one point that we
lack a theory of property (p. [71). We do indeed, but the lack cannot warrant
the assumption (cf. pp. 281-2) that individual property rights are rights to
control resources in all ways, to disposc of them however and to whomever
the owner wishes, or to accumulate them without limit. This interpretation
of property rights must be established before the re.st‘ora?ion of patterns or
end-states by state action can be rejected as unjustified interference which
violates individuals® rights,!?
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Nozick wishes to undermine all alternative theories of the
distribution of goods to pave the way for an easy acceptance of
his alternative entitlement theory. However, as should now be
quite clear, he presupposes full liberal ownership in order to do
so. Thus, he commits a petitio principii. Consequently,
capitalist property relations have not been shown by Nozick to
be just,

I mentioned at the beginning of this section that Nozick’s
discussion has two prongs. The first has been dealt with. 1 now
turn to the second—his theory of property acquisition. Nozick
is rather reticent about developing a full-blown theory of
property rights; however, he does indicate what such a theory
would consist of. For there to be justice in holdings, three
conditions would be relevant:

L. A person who acquires a holding in accordance with the principle of
justice in acquisition is entitled to that holding.

2. A person who acquires a helding in accordance with the principle of
justice in transfer, from someone else entitled to the holding, is entitled
to the holding,

3. No one is entitled to a holding except by (repeated) applications of [
and 2.1

Our immediate intercst must be with the first condition, which
concerns the principle of justice in acquisition. Nozick, as a
‘neo-Lockean’, seems to be of the opinion that property can be
rightfully acquired as long as a kind of ‘Lockean’ proviso is not
infringed. Whereas Locke stipulated that as much and as good
be left for others, Nozick offers a much weaker proviso:
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justification of property rights which gains moral acceptance
through the freedom of one to act as long as anqther 1s not
adversely affected. And whether or not another is adversely
affected is measured in terms of the condition prior to
appropriation—the state of nature. Moreover, t}}i.s ‘weaker
stipulation would be resistant to my previous criticisms of
Locke’s sufficiency and spoilage limitations.!3 '

As an example of this ‘Lockean proviso’ in action, consider
the case of several people stranded in the Sahara desert. As
they approach a water-hole, one of them runs ahead. The
proviso prevents that person from appropriating the water-
hole. As David Lyons explains: ‘

It will be recalled that Locke’s proviso was that ‘enough and as good” of
whatever is being appropriated be left for others. Nozick does not regard this
formulation as satisfactory, because it does nol cover certain sorts of cases.
‘The crucial point,” he says, ‘is whether appropriation of an unowned object
worsens the sitwation of others.” That is the sufficient condition, Nozick
thinks, to place upon legitimate appropriation, If one does not worsen the
situation of others, one acquires the right to a thing one has appropriated.™#

Clearly, the desert situation is akin to the state of nature, and
the appropriation of the water-hole by one person would
seriously worsen the condition of the others. The ‘Lockean
proviso’, therefore, rules out appropriation in this case.l_But
where the condition of others is not worsened, then one is at
liberty to appropriate. In fact, it would be an infringement of
one’s liberty if one were prevented from appropriating in such
a case. '
This weakened stipulation ostensibly allows the appropria-

Fourier-held-that since-the-process-of civilization had-deprived the memibers
of society of certain liberties (to gather, pasture, cngage in the chase), a
socially guaranteed minimum provision for persons was justified as
compensation for the loss.... But this puts the point too strongly. This
compensation would be due those persons, if any, for whom the process of
civilization was a net loss, for whom the benefits of civilization did not
counterbalance being deprived of these particular liberties. 12

Nozick appears to be of the opinion that onc is at liberty to
appropriate as long as in doing so one does not reduce the
condition of another to one worse than that found in the state
of nature (the ‘baseline’ condition). Here we have an attempted

tion of great wealth. As everyone 13 materially far betier oft
than in a state of nature, and as capitalist production provides
the goods which have elevated the population above that
baseline condition, then capitalist appropriation does not
violate the ‘Lockean proviso”. Nozick appears to have justified
the full liberal conception of property, which lies at the heart
of capitalist ownership.

It can readily be seen that Nozick’s defence of rights in
private property is grounded in his respect for liberty. But is
his theory of acquisition really consistent with this? I suspect
that although it appears to be so at first sight, it is actually
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incompatible with it. When Nozick shows his concern for
those whose situation might be worsened by others
appropriating property, he reveals that concern to be restricted
to the enjoyment of the material produce of society. Because
capitalism produces an (apparent) abundance of goods, then
people cannot be below the baseline condition. But this is
beside the point. The question which should be asked by a
philosopher whose main concern is freedom should instead be:
‘Are those who have been deprived of goods that were
previously open to common use less free than in a state of
nature?” And the answer to this question can only be *Yes’. And
if the ‘Lockean proviso’ is understood in terms of freedom,
rather than in terms of material produce available on the
market, then capitalism breaks the proviso. This becomes
obvious when it is recognised that wealth can create power. An
unequal distribution of wealth is accompanied by an inequality
of power. Clearly, the power which I have to interfere with the
realisation of your intentions compared with your power to
have them realised constitutes a zero-sum game. My freedom
to restrict you is bought at the price of your freedom from
interference. Property creates the power to restrict others,
hence to limit their freedom.

Now, I have indicated that Nozick’s defence of rights in
private property is grounded in his respect for liberty, How-
ever, liberty is an extremely difficult and complicated concept,
There are at least two aspects to liberty—what have come to be
called ‘positive’ and ‘negative’ liberty.15 When it is claimed that
property ought to be respected, the focus of discussion is
usually on negative freedom—freedom from interference with
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important consequences for freedom. One positive freedom
which is curtailed by private property—a liberty which Nozick
fails to mention in his remarks addressed te Fourier’s
contention—is the freedom to engage co-operatively in labour.
How is one to know that those in a state of nature, where there
had been no appropriation of the means of production by
private individuals, would not eventually produce by collective
effort the means of production capable of mirroring the
achievements of today’s technology? How is one to know that
they could not surpass those achievements, especially when
one takes into consideration the wastefulness caused by a
competitive system; e.g. the waste caused by factories being
laid idle as a result of bankruptcy? Yet such a possible co-
operative situation would, with no private property, have to be
called a state of nature. Why, therefore, is thc baseline
condition not such a productive scenario?!? Even if we assume
that the state of nature was left at a time when the means of
production were extremely primitive, why not take as one’s
measure the hypothetical level of existence which would be
associated with a (by now) technologically advanced state of
nature? If one admits the freedom to develop co-operatively
the productive forces, then the freedom to do so is being
ignored when the baseline is taken to be very low (and Nozick
clearly does so, and has to do so for his ‘ustification” of
property to work). Consequently, in terms of freedom, those
who have appropriated private wealth. have made the situation
of the rest worse. And If the state of nature were allowed to
develop along co-operative lines, the material condition of
those expropriated (and the possibility of freedom) is

what one owns, freedom from others using one’s property.
However, the freedoms mentioned by Nozick which are
curtatled by appropriation are the liberties to ‘gather, pasture,
engage in the chase’. In other words, it is positive liberties
which are curtailed. We might suspect, therefore, that Nozick’s
failure to come to terms with the way in which property can
restrict freedom is due to his focus upon negative freedom to
the exclusion of the positive variety. This would not be
surprising in so far as liberal individualists are noted for
ignoring positive freedom. 16

We have seen that the power produced by property has

conceivably worse than their condition in a state of nature
would be now.

It might be objected that this cannot stand as a criticism of
Nozick’s position because the current development of the
productive forces in a co-operative, rather then a property
owning society, is an unquantifiable counterfactual. That it is
an unquantifiable counterfactual, I concede. That it cannot
count against Nozick, I do not, First, if the ‘Lockean proviso’
is such that the situation of an individual must not be
worsened, then this proviso must also involve ensuring that his
or her future condition will not be worsened. If my




48 The Philosophical Foundations of Property Rights

companions are not thirsty today, surely that does not allow
me to appropriate the water-hole when I know full well that
they will require the use of the water-hole tomorrow. The
question of whether or not the situation of another is
worsened, then, cannot be restricted to the time when a good is
appropriated, And as it cannot be assumed that the individuals
in a state of nature who have before them the possibility of
collective labour would stagnate, then the onus is on Nozick to
show that co-operative labour in a state of nature is either
impossible (and so the productive forces would not develop) or
that it could not have produced the same quantity of material
benefits which accrue from the capitalist system. I fail to see
h_ow Nozick can deal with this problem. Sccond, when
discussing patents, Nozick, because of his position, is forced to
claim that property rights are valid in a patent for a period up
until that point in time when another would have discovered
the invention in question. That one could even begin to predict
such a thing seems to me to be an absurd suggestion. However,
be that as it may, that Nozick expects us to engage in such
calculations about counterfactuals means that we can
legitimately employ counterfactuals against him. :
The upshot of all this is that Nozick’s proviso is
unacceptable as a method for deriving capitalist property
rights. Furthermore, the way that Nozick wishes to use his
proviso is not in accord with his stress on individual liberty.
Yet Nozick ‘starts from the position that individuals have
certain basic (natural) rights and duties, in particular the rights
not to be harmed in life, health, and liberty.® We must
conclude, therefore, that Nozick has been unsuccessful in his
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anarchist, Benjamin R. Tucker, is perhaps the most notable exception)
have recognised property rights at all,
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In what immediately follows, 1 take my lead from an example
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Berlin, “Two Concepts of Liberty’, in Four Essays on Liberty (Oxford;
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One pessible response to this might be to argue that one is {ree or at
liberty if one is free from interference, In which case, negative freedom
would be a sufficient condition for being free, The freedom to gather,
pasture, ctc. would be beside the point. Many proponents of the
capitalist system miake similar claims—we live in a frec society; that

———attempt-to-derive rights—in private property from liberty.

Moreover, we must also come to the conclusion that Nozick
has failed to overthrow all theories involving the redistribution
of wealth. This means that the possibility of dispossessing the
wealthy remains a viable moral aim. Ironically, insofar as the
ownership of vast wealth adversely affects the ability of many
to do whE}t they wish, one might feel morally impelled to
oppose private property; and one might well cite liberty as
one’s justification.

everyone is not free to enjoy the wealth of the few is of no account, But
can it be assumed that one is free solely on the grounds of being free
from any interference with whatever little one might own? The fact that
the chairperson of a discussion is banned from leaving early, does not
entail that ke or she is banned! Why, therefore, should one assume that
mérely being free from interference with one’s property entails that one
is free? Neither must we fall into the trap of assuming that freedom is
constituted solely by positive freedom. If we were to point out to
obnoxious intruders that they were welcome to leave, it would be most
rash to conclude from this that they were welcome, Why, therefore,
should one assumc that being free to sell one’s labour in capitalist.
society entails that one is free? Being free seems more likely to include
substantial elements of both positive and negative facets. 1f one is free
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from interference with one’s property by others, but one has so little

property in a propertarian society that ope can achieve none of one’s
aims, then it is unlikely that one is enjoying much liberty. Similarly, if
one is free to partake of the benefits of a particular society, but one is
constantly being constrained, then one would not appear to have much
liberty there either.

One might, therefore, be tempted to conclude that being free requires
both positive and negative aspects as necessary conditions. If one came
to such a conclusion, a respect for liberty might involve a rejection of
private property, because the disproportionate power of the wealthy,
which is purchased at the expense of the poor, means that liberty can
only be maximised throughout society by rendering the wealthy less
potent. If their power is the result of their wealth, such wealth would
have to be opposed. Quite simply, a respect for liberty does not mean a
respect for the freedom of one group at the total expense of another. Tt
means freedom for all, and insofar as political freedom is a zero-sum
game, then disproporticnate holdings in power must be opposed.

17. And if it is, then the freedom to do certain things which the
development of technology in capifalism has enabled does not allow
Nozick to claim that people arc more free than in the state of nature. It
only allows him to claim that they are more free than in what he regards
as the *baseline condition’.

18, O'Neill, op. cit., p. 305,

5 The Derivation from Utility

Property and law are born together, and die togeéther. Before laws were made

there was no property; take away laws and property ceases.
Jeremy Bentham

I now turn to consider the attempt to derive property rights
from a utilitarian basis. Although John Stuart Mill is the most
famous exponent of utilitarianism, it is Jeremy Bentham, the
man usually considered to be the founder of the movement,
who presents the first and most compelling attempt to found
property rights upon the principle of utility. _

But what exactly is this principle? Bentham explains that ‘by
the principle of utility is meant that principle which_ approves
or disapproves of every action whatsoever, accorc.im.g to the
tendency which it appears to have to augment or diminish the
happiness of the party whose interest is in question: or, what 1s
the same thing in- other words, to promote or oppose that
happiness.” Happiness, Bentham believes, is to be understood in

terms of pleasure and the absence of pain. Pleasure and pain
‘govern us in all we do’.2 The recognition of this must lie at the
foundation of the moral law. Civil law, if it is to be in accord with
morality, should have as its aim the interest of the community.
And asthe community is composed of its individual members, the
object of law should be to maximise the happiness of the greatest
number of those individuals. As Bentham observes:

An action then may be said to be conformable to the principle of utility, oI,
for shortness sake, to utility, (meaning with respect to the community at
large) when the tendency it has to augment the happiness of the community
is greater than any it has to diminish it.3

51
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The morally guided legislator, then, ‘should have for his end
the happiness of society.™

Bentham considers there to be four ends which are
subordinate to the happiness of society: subsistence,
abundance, equality and security. To the extent that each of
these ends are met, social happiness is to be found. Obviously,
there will be a preponderance of pain in society if the means of
subsistence arc threatened. As Bentham belicves that
happiness can be measured in terms of wealth, an abundance
of goods will produce happiness. Interestingly, Bentham is of
the opinion that an increment of wealth apportioned to the
poor will provide more happiness than the same increment
administered to the rich. Happiness is subject to the law of
diminishing returns. This means that equality will be a more
happy condition than one where goods are unevenly
distributed throughout society. Bentham, however, does not
accept that it is in the interests of society for legislation to
operate with specific regard for each end. As he writes:

In legislation, the most important object is security, Though no laws were
made djrectly for subsistence, it might casily be imagined that no one would
neglect it. But unless laws are made directly for security, it would be quite
useless to make them for subsistence. You may order production; you may
command cultivation; and you will have done nothing, But assure to the
cultivator the fruits of his industry, and perhaps in that alone you will have
done enough.*

Clearly, this argument is, at least in part, directed against
socialism. It is assumed that unless the producers are
guaranteed the produce they create, they would have no

motivation to labour._And_this_seems_prima_facie plausible. —

Why should one work if others help themselves to what one
has produced? Moreover, why should one produce if one can
help oneself to the fruits of another’s labour? So, subsistence
and even abundance appear to depend upon one’s expectation
of the receipt of the fruits of one’s labour being guaranteed.
Consequently, the legislator must promulgate property laws.
With the enforcement of such laws, a state of security will
encourage the producer to labour hard so as to improve his or
her own lot.

This would seem to be without problems for a society at its
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birth, but how does this fare when faced with an existing
society? How should the legislator treat the distribution of
property as it is found in the world today? As m_uch of the
property owned by the rich is not of their own creation, should
this not be redistributed? Bentham is adamant that this should
not happen. The legislator ‘ought to maintain the distri}?uuon
as it is actually established’, for ‘how despoil any without
attacking the security of all?* .

But with no redistribution of property, how will equality be
achieved? And equality, it will be recalled, was an end
conducive to the increase in social happiness, Bcntharp’s
answer is that there is a tendency towards equality in societies
with agricultural, industrial and commercial prosperity. As
this prosperity is due to hard work conditional upon security
of property, this sccurity leads to equality in society. This
holds true even for the labourers who work for the rich
entreprencur. Though they are poor, they are under the
apprehension that they too are ‘candidates of fortune’.
Morcover, their distance from the great riches of the wealthy
prevent their happiness being marred by jealousy. Thus, the
establishment of property rights is sufficient to encourage the
growth of subsistence, abundance and equality. }'Ienmla, the;‘e
appear to be insuperable reasons for acknowledging rights in
private property. _

Are these arguments convincing, though? Are Bentham’s
premises to be accepted? He begins with an image of human
beings that portrays them as being solely concerned with
exclusive acquisitions, engaged in individual and not social
production, and more interested in taking for free than In

participating in rewarding labour. Can this be assumed to be~ ——

the disposition of people before the establishment of property
rights or of people brought up in a more communal society; or
is it a caricature of men and women who have been born into a
society where the concept of private property is pervasive? As
C. B. Macpherson comiments:

From Bentham’s whole trcatment of the four subordinate ends of legislatior},
and from his preceding factual postulates, it is clear ... how deeply his
peneral theory was penctrated by bourgeois assumptions, F1Fst we l}avc the
general postulates: that every person always acts to secure his own mterf::st,
to maximize his own pleasure or utility, without limit; and that this conflicts
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with everyone else’s interest. Then the search for the maximum pleasure is
reduced to the search for maximum material goods and/or power over
athers. Then, postulates drawn from his contemporary capitalist society are
presented as universally valid: that the great mass of men will never rise
above a bare subsistence level; that for them fear of starvation rather than
the hope of gain is the operative incentive to labour; that for the more
fortunate, hope of gain is a sufficient incentive to maximum productivity;
that, for this hope to operate as an incentive, there must be absolute security
of property. Finally, we have securily of properly clevated to a ‘supreme
principle” absolutely overriding the principle of equality.?

Yet surely, it will be claimed, Bentham’s fundamental point
is that without a secure knowledge that the products of labour
will accrue to the labourer, then no labour would be
undertaken. But Bentham’s assumption can hardly be true, for
as Marx and Engels rightly point out:

It has been objected that upon the abolition of private property all work will
cease, and universal laziness will overtake us.

According to. this, bourgeois society ought long ago to have gone to the
dogs through sheer idleness; for thosc of its members who work, acquire
nothing, and those who acquire anything, do not work.3

What is more, Bentham assumes that industrial progress has a
tendency towards equality, There are few grounds for
confidence in this. In fact, with an increasing concentration of
privately owned capital, the tendency is, if anything, the other
way. Bentham fails to realise, as Marx was later able to, that
the private ownership of the means of production forces
workers to sell their labour-power (their capacity to labour),
and the surplus produced by the worker, over and above the

eostfof—hri&horher*wagesﬁsmppropriated Dy the capitalist. The
result is that property in this form necessitates growing
inequality, not equality. Furthermore, the increasing concentra-
tion of capital and the cheaper cost of production for capital-
intensive over labour-intensive methods of production drives
the independent producer—the artisan —out of business.

We communists have been reproached with the desire of abolishing the right
of personally acquiring property as the fruit of a man’s own labour, which
property is alleged to be the groundwork of ail personal freedom, activity
and indcpendence,

Hard-won, self-acquired, seli-carned property! Do you mean the property
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of the petty artisan and of the small peasant, a form of propcrty_ that
preceded the bourgeois form? There is no need to abolls.h that., tklllei
development of indusiry has to a great extent already destroyed it, and is sti
destroying it daily ®

And so, paradoxically as it might seem, the. growth of 11}dustry,
which Bentham saw as leading to equality, undermines the
ability of the producers in socicty to produce their own wealth.
Those engaged in the kind of labour which Bentham must
have had in mind when his argument beganﬁthe small
independent producers—are driven out of business, and Ithose
who do not labour—the owners of the means of production—
receive the most income. o ‘ _

More importantly, there is a theoretical inconsistency in
Bentham’s argument-—a contradiction which has been noticed
by Macpherson:

...to say that security of property, while plerpetuating inequality, maximises
productivity, is not to say that it maximises aggregate pl.e:asure or utility.
Bentham has ... shifted his ground ... from aggregate utility to aggregate
wealth, But these are different, The shift is illcgitima:t-c because, by his own
principles of diminishing utility, a smal]cr. 'natlonal wcalth, cq_uall)lf
distributed, could yield a larger aggregate utility than a larger nationa
wealth unequally distributed.!?

Moreover, there are cases, such as in times of war, when
insecurity has led to increased effort by t_he workers. So,
Bentham is wrong to assume that labour will not take place
unless the produce of the labourers is g_uaranteed to fall to
them exclusively.!! The principle of securing property has not,

i 7thcn,,b,een,sho,wn,t(Lb,e,sacr,osancl.,,T,his,bcing,sg,,if,ulilityjsjo;,f,%

be maximised throughout society, the redistribution of the
products of labour cannot be assumed in ad\-/e_inc? to be too
disruptive to be practised. Moreover, as less utility is pr(')d.uce'd
by giving more food to the rich anc;l well fed_, .than by giving it
to the poor and starving, the princ1pl_e of utility a.’emand; th:rlt
any property claims be rejected_ lwh}ch lead to mequal}ty in
preference to a system facilitating a more equitable
distribution of goods, As it is difficult to imagine a system of
property which would not lead to an unequal distribution of
goods,'? then utility would appear to offer an argument against
property rights.
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But is there not a kernel of truth in Bentham’s assumption
that labour will cease if property rights are not enforced? It
could be objected against Marx that labour only occurs (when
the workers do not receive all the fruits of their labour)
because the labourers are coerced into working. The property
of the rich is protected by the state, and at least this property is
required for labour to take place. Therefore, some coercion by
the state, either to uphold the claims to the fruits of labour or
to protect established property claims, appears to be necessary.

But is state coercion required for a sufficient degree of
reliance on one another to be expected so that useful work will
be undertaken? Surely not. Think of a game of tennis. In a
game of doubles one partner might not put in much effort.
How could doubles ever be played if players were not given a
guarantee by the state that their partners would not merely,
during the game, rely on their efforts? Clearly, such a question
is absurd. Games only take place because of mutual trust—a
trust which is not enforced by anyone external to the game.
Players refrain from cheating because, inter alia, of the fear of
social disapprobation, because of the fear of withdrawal of
co-operation by others, and because of the threat of social
ostracism. Tennis players do not have a right to have their
respective doubles partners’ contribution to their joint effort
enforced. They expect the other’s contribution because of
mutual goals and mutual, though tacit, agreements concerning
the distribution of effort. There are no laws or rights involved.
The same is surely true of acephalous societies which have
managed to exist for thousands of years without laws or
formal rights, and yet survive by means of joint labour (for

———ﬂ—'examplerthe*M'butifoffthe*Ituri*Fo*rest)fl'-"*A*nchr, wWhem —

Bentham remarks that

if all property were cqually divided, at fixed periods, the sure and certain
consequences would be, that presently there would be no property to divide.
All would shortly be destroyed. 4

we might concur, if for no other reason than the continual
redistribution of goods makes a mockery of the concept
‘property’. However, it is this comcept which would be
*destroyed’; I see no reason to conclude, as Bentham appears
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to, that there would be no things to divigie. _ '

We must, therefore, reach the conclusion that neither rights
nor laws are necessary for labour to take place.!* However, th'e
expectation of fair treatment by others nlnight.be reququcl _1f
laws or rights are not established. But in th1s'regard, it is
merely necessary that one expects others to contribute w’ork——
that one expects that an approximate equivalent of one’s own
effort is to return to one—if labour is to be undertaken by
individuals whose motive is essentially economic. A society
based upon co-operation could satisfy this, and so laws and
rights which ostensibly provide security are not a necessary
condition for any labour to occur. Neither are they a necessary
condition for the value of what one produces to return to the
producer, In a co-operative society, those Wh.O cons‘urped but
did not produce could expect the rest of society to withdraw
their co-operation—and not because their rights to property
were being infringed, but because of a refusal to support a
free-rider—namely, someone who is not contributing sufficient
effort to the community.’¢ Moreover, were Marx correct to
believe that the private ownership of capital in a competitive
market leads to periodic crises in the economy!? with the result
that many owners of property are dispossessed through going
out of business, then property laws or rights do not provide the
security Bentham takes for granted. In fact, they lead, instead,
to widespread insecurity.'® o

Furthermore, security and utility are maxumsefi by
‘insurance’. Rather than sail alone on the seas of v_iciss1tude,
one’s security would be considerably advanced by bemg_ ablq to
rely on others when times were bad. But such a situation
- ——would—beunlikely—to—arise—if ~one—were—not—prepared—to——
reciprocate by helping those others when they require
assistance. For example, one might consume what one
produces only when other producers were not in penury due_ to
some unexpected misfortune, sueh as a crop failure. Dur}ng
such adverse times, the unfortunate could {reely take a portion
of what another had produced. This would take place with an
expectation on one’s part that were one to suffer misfortune,
then one could take some of the produce of another’s labour.
That onc could justifiably expect to do so would involve a
situation where the produce of one’s labour was not
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property—i.e., a right to exclude others irrespective of their
need,

These remarks on the possibility of mutual aid suggest that a
genuinely moral community might be considered to be a
mutual aid society. John Rawls has suggested a model
whereby justice is understood as a set of principles which
disinterested, rational, autonomous moral agents would agree
to be bound by. Such principles can be revealed by imagining a
situation where one lacked knowledge of one’s social status,
natural abilities, etc., and by then seeing which principles
guiding social arrangements would be freely chosen. Such a
thought experiment would enable bias and privilege to be
climinated from the choice of principles, and a morally
acceptable set could be isolated. As Rawls writes:

Justice as fairness begins . .. with one of the most general of all choices which
persons might make together, namely, with the choice of the first principles
of a conception of justice which is to regulate all subsequent criticism and
reform of institutions, Then, having chosen a conception of justice, we can
suppose they are to choose a constitution and a legisiature to enact laws, and
so on, all in accordance with the principles of justice intially agreed upon.
Our situation is just if it is such that by this sequence of hypothetical
agreements we would have contracted into the general system of rules which
defines it. Moreover, assuming that the original position does determine a set
of principles (that is, that a particular conception of justice would be
chosen), it will then be true that whenever social institutions satisfy thesc
principles those engaged in them can say to one another that they are
cooperating on terms to which they would agree if they were free and equal
persons whose relations with respeet to one another were fair, They could all
vicw their arrangements as meeting the stipulations which they would
acknowledge in an initial situation that embodies widely .accepted and
reasonable constraints on the choice of principles. The general recognition of

~———————this—fact —would—provide —the —basis —for—a—public—acceptance of the — —

corresponding principles of justice. No socicty can, of course, be a scheme of
cooperation which men enter voluntarily in a literal sense; eack person finds
himself placed at birth in some particular position in some particular society,
and the nature of this position materially affects his life prospects. Yot a
society satisfying the principles of justice as fairness comes as close as a
society can to being a voluntary scheme, for it meets the principles which frec
and equal persons would assent to under circumstances that are fair. In this
sense its members are autonomous and the obligations they recognize
self-impased.!?

Clearly, if it can be established that we have voluntarily agreed
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to a situation without the threat of coercion, then there would
be little grounds for denying that we are under an obligation.
Rawls has come as close as possible to describing such a
situation without any overt agreement ever actually having
taken place. His model, therefore, gives a good basis for
assessing the moral worth of a set of principles. Morcover, as
Rawls points out: ‘In justice as fairness society is interpreted as
a co-operative venture for mutual advantage. The basic
structure is a public system of rules defining a scheme of
activities that leads men to act together so as to produce a
greater sum of benefits and assigns to each certain recognized
claims to a share in the proceeds.™

Now, from the standpoint of such a position as Rawls’,
utilitarianism might be able to establish property rights based
upon the greatest happiness of the greatest number.
Utilitarians might be able to describe a situation about which
no reasonable person would say that he or she would not have
assented to it. And were this the case, it would not upset my
earlier remarks about co-operative, rather than coercive,
societics. However, Rawls’ model, rather than justify the
utilitarian position, reveals how objectionable it actually is, As
Rawls writes:

The principles of justice as fairness apply to the basic structure of the social
system and the determination of life prospects. What the principle of utility
asks is precisely a sacrifice of these prospects. We are to accept the greater
advantages of others as a sufficient reason for lower cxpectations over the
whole course of our life. This is surely an extreme demand. In fact, when
society is conceived as a system of cooperation designed to advance the good
of its members, it séems quite incredible that seme citizens should be

[ meutete

e g imars s

expected, on thie basis of political principles, (o accept lower prospects of life
for the sake of others.2t

In other words, the principle of utility, which could involve the
sactifice of an innocent individual for the social good, would
not be accepted by rational, morally-autonomous beings,
This, of course, bears upon the classic example raised
against utilitarianism. According to the greatest happiness
principle, if the killing of a tramp who had committed no
antisocial act were to be carried out because the poor tramp
alone would suffer, while very many people would be made
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. olice to be .
happy (perhaps because a murderer, known l;y th;):li}:; et 6. Ibid.p. 57, _
dead, had instilled such fear into the general pu y 7. C. B. Macpherson, The Life and Times of Liberal Democracy (Oxford:
appeasing the cry for a judicial execution of a person thought Oxford University Press, 1977), p. 33, . :
to be the murderer would allay the fear), such an act would be 8. Karl Marx and Frederick Engels, ‘Manifesto of the Communist Party’
. g : e e 1s that such an in Selected Works in One Volume (London: Lawrence and Wishart,
1ly justified. But our intuitive response 1s that 8 ¢ . on; ence _
morally ] . . al D this not show that 3 1970), p. 49, It is worth noting that a similar objection was raised
action would be hlgh.ly 1mmaoral. | tl‘?es y k contemporaneously by Mill: “The objection ordinarily made to a system
utilitarianism is defective as a moral theory? ) of community of property and equal distribution of the produce, that
Now, the classic argument against utilitarianism either holds ‘ cach person would be incessantly occupied in evading his fair share of
or it dc;es not. If it holds, then utility is a defective base upon - ‘ the work, points, undoubtedly, to a real difficulty. But those who urge
hich to build an argument for property rights, and the ! this objection forget to how great an extent the same difficulty exists
which AT t- if it does not hold under the system on which nine-tenths of the business of society is now
derivation from utility is highly suspect; 1t 1t dox ’ ; conducted. The objection supposes, that honest and efficient labour is
then it is right to sacrifice the pleasure of an mdwgdual for the only to be had from those who are themselves individually to reap the
greatest happiness of the greatest number. In which case, Fhe benefit of their own cxertions. But how small a part of all the labour
security of a rich minority can be sacrificed for the egalitarian performed in England, from the lowest-paid to the highest, is done by
. a1 s f rtv which the law of diminishing persens working for their own benefit.’ John Stuart Mill, Principles of
FhStrlbUtlon ol property 1 hl t. the argument which Political  Economy with some of their Applications to Social
increments of p!C'&SUI’C demands. In short, - £ume labilit Philosophy (Cliflon, New Jersey: Augustus M. Kelley, 1973), p. 204.
derives from utility and purports to cstthsh the inviolability 9. Marx and Engels, op. cit., p. 47,
of private property is shown to be unsatisfactory. 10. Macpherson, The Life and Times of Liberal Democracy, op. cit., pp.
A possible response to this criticism is that general ruliiads " )3{\3*:11. o . e sould o] ot
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greatest happiness principle. And the pleasure n{les of contained in the arguments by which property is usually defended. For
property give to those who own cannot compare with the i the meaning of the institution is to encourage industry by securing
distress they cause those who do not. There could be no better that the worker shall receive the produce of his toil, then preciscly in
1 Y s s for abandoning the notion of proportion as 1t 1s important to preserve the property which a man has
reason on utilitarian gfounds or a an g - of in the results of his own efforts, is it important to abolish that which he
property de jure. Utility, then, scems to provide more of an has in the results of the efforis of someone else.” R, H. Tawney, The
argument against property rights, than an argument for them. ' Sickness of an Acquisitive Society, reprinted in part as ‘Property and

Creative Work’, in Macpherson, Property: Mainstream and Critical
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16,

do not pive blood voluntarily because they wish for a tiansfusion in
return. It cannot, therefore, be assumed that discomfort and
inconvenience (i.c., the giving of blood) will only be taken on
voluntarily when it is rewarded. When the gift of blood is transformed
by econemic motivation, drastic results follow. As Titmuss writes:
‘From our study of the private market in blood in the United States we
have concluded that the commercialization of blood and donor
relationships represses the expression of altruism, erodes the sense of
community, lowers scicntific standards, limits both personal and
professional freedoms, sanctions the making of profits in hospitals and
clinical laboratories, legalizes hostility between doctor and patient,
subjects critical arcas of medicine to the laws of the marketplace, places
immense social costs on those least able to bear them—the poor, the
sick -and the inept—increases the danger of unethical behaviour in
various sectors of medical science and practice, and results in situations
in which proportionately more and mare blood is supplied by the poor,
and unskilled, Negroes and other low income groups and categories of
exploited human populations of high blood yielders. Redistribution in
terms of blood and blood preducts from the poor to the rich appears to
be one of the dominant effects of the American blood banking systems.’
He concludes that ‘on four testable non-ethical criteria the com-
mercialized blood market is bad. In terms of economic efficiency it
is highly wasteful of blood; shortages, chronic and acule, characterize
the demand and supply position and make illusery the concept of
equilibrium. Tt is administratively inefficient and results in more
overheads, In terms of price per unit of blood to the patient (or
consumer) it is a system which is five to fifteen times more costly than
the voluntary system in Britain, And, finally, in terms of quality,
commerical markets are jnuch more likely to distribute contaminated
blood; the risks for the patient of disease and death are substantially
greater. Freedomn from disability is inseparable from altruism’, Richard
M. Titmuss, The Gift Relationship: From Human Blood fo Social
Policy (London: George Allen and Unwin, 1970), pp. 245-6.

For an excellent- discussion of the free-rider problem, see Michacl
Taylor, Anarchy and Cooperation (London: John Wiley and Sons,

1976), passim. Taylor shows that the problem the frec-rider causes for
social libertarians, though apparently insoluble when viewed from the
perspective of game-theory (hence suggesting that coercive institutions
should be introduced), is considerably less problematic when dealt with
dynamically by means of the tool of ‘super-games’, Super-games arc not
limited to two persons, nor to one set of choices; therefore they allow an
analysis of changing situations where many individuals are involved
over a long span of time—and this is surely more applicable to an
analysis of socicty than the static one-off model derived from the
‘Prisoners’ Dilemma’ and normally used in more elementary game-
theory. A dynamic approach to the free-rider problem allows the
introduction of strategies of conditional co-operation, which can render
the behaviour of the potential frec-rider tractable,
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See Karl Marx, Capital Volume 111 (Harmondsworth: Penguin, 1981),

assim. . o . .
{JP:'opcrty is as much a source of anxicty as it is of security. It 1s Ionle
thing to own a piece of ground which will provide enqugh and a little
over for yoursell and your family—that is security. It is quite ‘another
when that piece of ground has to be devoted to cash crops whlq_h may
fail to sell in a given season and so leave you and your family dest'itute.——
that is anxiety.” Alan Ryan, Property (Milton Keynes: Open University
i, 1987), p. 48. o
.[I);:li:’Rawl)s,[;i Theory of Justice (Massachusetis: Harvard University
Press, 1971), p. 13.

id,, p. 84. o .
{’iia’ pp. 178. And for a critique of any attempt to justify private

ownership of natural resources on the basis .OI Rawls’ theory of _]ustxced,
gee James O. Grunebaum, Private Ownership (London: Routledge an

Paul, 1987), pp. 110-15. L -
lS(;;g TJ . Eél Smart), ‘%xtremc and Restricted Utilitarianism’, in Philippa

Foot (ed.), Theories of Ethics (Oxford; Oxford University Press, 1967),
pp- 171-83.




6 The Derivation from Efficiency

... the main allocative function of property rights is the internalization of

beneficial and harmful effccts. ...
Harold Dcemsetz

An attempt to derive property rights which is closely related to
the ‘derivation’ from utility is the one from efficiency. It is to
this attempt that I must now turn, A stress on the relationship
between property rights and efficiency is, of course, more often
than not associated with economists than with philosophers.
Probably the most famous argument relating property rights
to efficiency is that developed by Harold Demsetz in his article
“Toward a Theory of Property Rights’. I Shz}“ discuss the
specific points which Demsetz’s article raises in due course.
But before I do, it is necessary first to iook more generally at
some of the arguments associated with attempts to derive
property rights from considerations of efficiency.

The fundamental basis of all the putative derivations [rom

more efficient than other methods of allocating resources.
Private property is, it is assumed, unarguably more efficient
than state ownership, for example. Alan Ryan summarises the
intuition underlying this approach as follows:

In general, the thought is that giving people property rights in anything of
value is the best way of ensuring that resources are used as 'e.fﬁcwntly as
possible, It is an empirical observation that parlfs are more ll.ttered than
private gardens, that simple societies without private oyvnershllp ('10 more
damage to their land than complex, private propertied societics, th‘at
centrally planned, publicly owned economics such as that of the Soviet
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Union are inefficient in giving consumers what they want, and no better than
economies based on private property so far as pollution, public health, job
satisfaction and the rest are concerned,!

Are these observations accurate? And do they lead us to
conclude that private property is morally justified? Well, in
order to answer these questions I shall look at each of these
observations in turn.

The first is that ‘parks are more littered than private
gardens’, and as such publicly owned facilities are less well-
kept than privately owned gardens, then this apparently
demonstrates that people only really care about what they
themselves own, and are careless with what they do not own.?
But this observation is of societies which ‘are based
fundamentally on private property. It is not an observation of
societies in which there is no ownership. If people in a
particular society have been brought up to respect private
property, it is hardly surprising that only private property is
respected in that society. This does not tell us that in all
societies only private property is respected, nor that societies
that stress private property are the best possible ones. If one
wishes to legitimate private property, then the only acceptable
comparison would be between a society based primarily on
private ownership and a society in which there was no
ownership. One would have to look at a society based
fundamentally on private ownership and compare it with a
society in which there was no ownership at all. To look solely
at a society based on private property is to smuggle

propertarian attitudes into the example. Any observationofa

society where all that is valued is private property can be
discounted because the high value given to private property
and the low value accorded to public property might very well
be due to the prevalence of propertarian conceptions, which
might itself be due to the prevalence of private property in that
society. Hence, the first observation is question begging.
Moreover, some private gardens are worse-kept than any
public park. The observation is not even an accurate one.3

It is also worth noting that so-called public property, such as
parks, is not something which everyone feels that they have
some relevant control over, ‘Public’ parks are administered by
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bureaucrats that few people have any contact with. Parks are
cultivated by professional gardeners, rather than by the people
themselves. They are not the sorts of things that pcople are
likely to identify with meaningfully. And that is because
‘public property’ is a form of property that often excludes the
public from meaningful control over. Even if it were
acceptable to take as a contrast with private gardens some
other form of garden within the present socia) and economic
system, then it would have to be some joint venture in which
everyone was invelved and exercised some measure of control
over. But it is not at all clear that jointly run ventures in which
many people actively participate involve less commitment and
respect than purely private endeavours.

Let us, then, examine the sccond observation-—namely, that
‘simple societies without private ownership do more damage to
their land than complex, private propertied societies’. It is
certainly true that some ‘simple’ societies do damage the land.
Slash and burn cultivation can be highly destructive, However,
it is only highly destructive when it is practised too frequently
on the same piece of land. And very often, the reason for that
is that ‘complex’, private propertied societies have encroached
upon the land which such societies range over, destroying their
natural habitat, or setting up artificial national boundaries
which inhibit their movement, thus forcing them to practise
their form of agriculture in too confined an area. So, although
the observation that some ‘simple’ societies which lack private
ownership damage their land is true, it does not establish that
private propertied societies are a solution to the problem. This
is because the latter are very often the cause of such ‘simple’
socicties having to damage the land. —— ~

Morcover, the observation is only true of some ‘simple’
societics. As a universal observation it is most definitely false.
Many ‘simple’ societies have a tremendous reverence for their
natural environment and are very careful not to upset its
delicate balance; for example, the Mbuti (whom [ mentioned
in the previous chapter) take the greatest care of the Ituri
Forest in which they live. This is to be contrasted with the
massive destruction of the rain forests by private propertied
societies. And concerning that level of destruction, no ‘simple’
society comes anywhere near competing.
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The third observation is that ‘centrally planned, publicly
owned economies such as that of the Soviet Union are
inefficient in giving consumers what they want’. This is true. It
is also true that they have a very bad record concerning things
like pollution (and this was the case long before the accident at
Chernobyl). However, although the Soviet Union is extremely
inefficient at meeting consumer needs, it was extremely
efficient in mobilising resources (such as labour) in its early
days. And its rate of growth from a very backward country
under the Tsar to a major economic and political power shows
that, even if the system is to be condemned on many counts, it
is not wholly inefficient in developmental terms.

But why, in any case, contrast private property with state-
owned property? The problem with the Soviet Union is
precisely its form of ownership—state ownership. In the Soviet
Union, indicative plans are concocted, and satisfying the plan,
rather than producing what people want, is the criterion of
success. If the plan refers to a certain weight of goods being
produced, then this can mean producing over-heavy goods in
order to fulfil the plan with greater ease. If the lampshades are
too heavy for people’s ceilings and happen to pull them down,
then as far as the managers of Soviet factories are concerned: .
so what? Just as long as however many tons of lampshades
have been manufactured, then the plan has been met. But these
sorts of documented irrational features of the Soviet economy
are due to the fact that ordinary people have no control
whatsoever over production. In other words, it is their
exclusion from any say in social production that is
problematic. And this is, of course, a characteristic of

property—in this case, state property., The observed ineffic-

iency in the Soviet system has no relevance whatsoever for the
question of whether or not property is legitimate. The best that
such an observation might suggest is that privately owned
property is better at mecting consumer choice than state-
owned property. That is not to say that either form is better
than no property.

There is another general argument that relates private
property to efficiency. The argument has been forwarded by
Richard Posner, and it concerns the tragedy of the commons.
Basically, the argument is that the tragedy of the commons
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shows the inefficiency of both a ‘no-ownership system’ and
communal property. Therefore, they would give way to private
property (which is thought to be more efficient). The tragedy
of the commons concerns what befalls a group of villagers who
use a communally owned pasture to graze their cattle on. Each
member of the village reasons that if he or she were to increase
the number of his or her cattle grazing on the commons, then
he or she would benefit as a result. Consequently, loo many
cattle are put on the commons and it is destroyed through
overgrazing. The problem appears to be that when anyone sees
everyone else increasing the number of their cattle, then he or
she has to do so too. That person’s cattle are going to become
more undernourished in any case, because the commons is
becoming overgrazed. But two undernourished cows are
preferable to one, so cach person is driven to contribute to the
increase of the herd, and that leads to the commons being
destroyed. The conclusion seems to be that if the commons
were privately owned, then each person would be charged for
grazing his or her cattle. And the owner would not allow the
land to be overgrazed. The owner would encourage the
maximum number of cattle to be grazed without the commons
being destroyed, because this would maximise his or her
income. Hence, private property appears to be the most
efficient solution to this problem.®

But if we did not each own the cows individually, then there
would be no incentive to add to the herd. It is because we each
individually derive benefit from our own cows alone that we
are each induced to increase the number of cows using the
commons. Not only is that which is being argued for—private

~property —presupposed in the example, it is the private

ownership of the cows which actually causes the problem. 1t
the cows were not privately ewned, then there would be no
reason to increase the number of cows above the optimal level
for the pasture, Instead, we could ascertain and agree on how
many cows the pasture is capable of supporting and
collectively enjoy the milk produced.

Furthermore, Ryan has constructed a telling example where
private property rights have been granted in land, and yet the
same kind of tragedy as that of the commons still arises. Ryan
asks us to imagine a situation where we each own a plot of
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land with trees on it. Qur own trees are particularly valuable to
each of us as a source of firewood. However, they serve the
vital public function of providing a windbreak, which is
essential to prevent soil erosion. Each person realises that
cutting down his or her own trees will not have a significant
effect on the windbreak, and that his or her trees only add to
the windbreak if everyone else does not cut down their trees. If
they cut down their trees, he or she may as well do so too. If
one person cuts down his or her trees and ne one else does,
then that person does no significant harm to the windbreak, so
he or she may as well do so and make use of the firewood. If
everyone else cuts down their trees, then one’s own trees serve
no purpose as a windbreak, hence they may as well be used as
firewood. Thus, the windbreak is destroyed and the soil is
eroded.”

It is clear from this example that allocating private property
rights in land does not solve this particular tragedy. And what
would solve the problem is some overall control of the land
and the trees. Moreover, this would also solve the tragedy of
the commons in the other exarple—a tragedy which was
caused by overgrazing. Consequently, it is the lack of some
overall control which is the problem, not the lack of private
property rights. However, there are many different ways in
which overall control could be effected. It could be effected by
state control of the collective resource, in this case the wind-
break. But given the inefficiency of the Soviet Union with
regard to meeting consumer needs, then it is not a centralised
overall control exercised by a minority of state personnel
which is ideal. Instead, it is something like a situation where

" “those who stand to lose by anyone cutting down a tree

(irrespective of property rights) can veto, or demand
appropriate compensation for, the destruction or damaging of
a public good.

I now turn to the specific arguments which are offered by
Demsetz. Like most other economists who discuss the
relationship between private property and efficiency, Demsetz
claims to be explaining the rise of property rights, rather than
providing a normative justification for them. But it is clear,
given the value which economists place upon efficiency, that
the normative justification of private property is lurking behind
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Demsetz’s arguments. And even if Demsetz strenuously denies
this, it is worth discussing his arguments as if they were an
attempt to legitimate rights in private property. This is because
others might very well decide to put Demetz’s arguments to
such use, even if he chooses not to do s0.

What, then, is Demsetz's major argument? On Demsetz’s
view, ‘property rights signify how persons may be benefited
and harmed, and, therefore, who must pay whom to modify
the actions taken by persons, The recognition of this leads
casily to the close relationship between property rights and
externalities.® By ‘externalities’ Demsetz means a harmful or
beneficial effect such that ‘the cost of bringing the effect to
bear on the decisions of one or more of the interacting persons
is too high to make it worth while’. By ‘internalizing’ he means
‘a process, usually a change in property rights, that enables
these effects to bear (in greater degree) on all interacting
persons’.!0 And Demseiz proceeds to argue that ‘a primary
function of property rights is that of guiding incentives to
achieve a greater internalization of externalities’.!! As Andrew
Reeve explains:

The unifying theme in the economic approach to property rights is that the
costs and benefits of a person’s activities should rebound on him (as {ar as
possible), and only on him (as far as possible). Property rights are structured
(if necessary, re-structured) so that the harmful or beneficial effects of a
person’s activitics are brought to bear on him rather than other people.12

Demsetz gives as an example an engineer constructing a dam

which has deleterious consequences for those downstream.!3

Private property rights enable those who suffer from the dam

—— —to-deal-with-its-owner—- -—-
Let us look at this example a little more closely In the

example, Demsetz assumes what he calls ‘communal owner-

ship’, by which he means ‘a right which can be exercised by all

members of the community’' A farmer who owns a-

communal land right would prefer that an engineer who also
has a communal land right did not interfere with the stream by
damming it. The farmer can pay the engincer not to build the
dam, but that would not stop anyone else from building one. If
the engineer and the farmer both had private property rights,
then they could easily negotiate. With no such private
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property, the farmer would have to negotiate with the rest of
the community, and the negotiating costs would be too high.
Private property, therefore, is the most efficient method of
internalising externalities.

But Demsetz had earlier claimed that ‘communal ownership
means that the community denies to the state or to individual
citizens the right to interfere with any person’s exercise of
communally-owned rights’.!> Depending upon how this is to
be construed, either this is or is not the same as no ownership,
the engineer infringes the farmer’s rights, or no one has the
right to interfere in the farmer clearing the stream by pulling
down the dam. In which case, the only reason why the farmer
would not be free to do so would be if the engineer privarely
owned the dam. So, Demsetz’s example of building a dam
which affects others, just like the example of the tragedy of the
commons discussed above, seems to presuppose private
property rights.

Nevertheless, what Demsetz argues is that externalities (and
pollution would be a good example) must be borne by those
who produce them. In other words, externalities must be
internalised by those responsible for them. And Demsetz
assumes that this implies property rights so that those
responsible for producing externalities can be charged for
them. It might be possible for each member of the community
to negotiate so as to deal with externalities, but, as has been
noted, the transaction costs of so many negotiations would
make that option inefficient, The most efficient solution is, it
would seem, to grant property rights and to deal directly with
the owner of the property that is causing some nuisance.

~However, all that is required, in actual fact, is to make those
who produce such externalities responsible for them. And
making people responsible for something is not the same as
giving them ownership rights. One can easily be made
responsible for something without being given ownership
rights in whatever it is. For example, in a rational bureaucracy
people have certain duties and responsibilities which are
related to their positions. But they do not own those
bureaucratic positions: they cannot sell them; they cannot give
them away to whomever they like; they cannot bequeath them;
and so on. So it is clearly false that the only ‘efficient’ and
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rational way to a531gn responsibility 1s to create property
rights.

Moreover, mstcad of internalising externalitics, private
property can often ‘externalise’ what would otherwise be
‘internalities’. As an example, the capitalist owner of a factory
places on social welfare the workers he or she makes
redundant. Instead of a worker being able to support himself
or herself by working in a factory (that might be slightly lcss
profitable to the owner with the particular worker working
there), the whole society must bear the cost of supporting that
now redundant worker.

It is worth noting that workers’ co-operatives have been

criticised for preferring not to make redundant those who -

work in them. The feeling of loyalty to fellow workers is such
that every effort is made to avoid redundancies. This might
lead to co-operatives being less efficient than capitalist firms.
But though any individual workers’ co-operative might, as a
result, be less efficient than any individual capitalist firm, this
is not to say that a society comprised exclusively of workers’
co-operatives would be less efficient than a society in which the
only firms were capitalist ones. When the capitalist firm
discards workers, society as a whole has to support them.
Society as a whole must bear the cost. However, if the workers
are instead put to some use in a workers’ co-operative, then the
overall productivity in the society must be greater than if
potential workers are sitting uselessly at home on welfare. In
other words, though any privately owned firm might be more
efficient than any workers’ co-opcerative, a socicty of workers’
co-operatives might be much more efficient than a society in

~-which-all-the-firms-were privately-ownedAnd-thisis-because— — - —-

privately owned firms foist onto the community what co-
operatives often consider to be their own responsibility.
However, given the lack of motivation of workers in capitalist
firms, and given the often astounding motivation of workers in
co-operatives, it is unlikely that capitalist firms are in fact
inherently more efficient than workers’ co-operatives.

There is another aspect to Demsetz’s claims that property
rights are especially efficient. He claims that the communal
ownership of resources would lead to them being depleted too
rapidly. If each person could appropriate for himself or herself
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as much as he or she wanted, then nothing would be left for
future generations. The answer to this is private property
rights. As Demsetz remarks:

If a single person owns land, he will attempt to maximize its present value by
taking into account alternative future streams of benefits and costs and
selecting that onec which he believes wili maximize the present value of his
privately-owned land righls. We all know that this means that he will attempt
to take into account the supply and demand conditions that he thinks will
exist after his dcath. It is very difficult to see how the existing communal
owners can reach an agrectent that takes account of these costs. |6

But as James Grunebaum argues:

That an owner needs to consider the conditions which may occur after his
death insofar as they affect the present value of this land makes sense only if
the owner intends to sell his land or if he intends to bequeath a valuable piece
of land to his heirs. But if the private land owner is only concerned about his
own income from the land without any concern about selling it or what he
may be able to bequeath, then the private owner might well exploit his land
at a rate calculated to maximize his incorne over his life expectancy.!?

The landowner might rationally choose to exploit the land so
that he or she has exhausted all its potential at about the time
of his or her expected death. In other words, a rational strategy
would be to deplete the land over the full range of one’s life so
as to maximise the income that can be derived from the land.
If the land had not been fully depleted at the time of one’s
death, then one would not have maximised the income from
that land. In which case, Demsetz’s argument would only hold
if the landowner is concerned about bequeathing valuable as

~ opposed to exhausted land to his or her heirs. But if the private

landowner is concerned about bequeathing valuable rather
than depleted land to a future generation, and perhaps also to
its descendants, then he or she is not solely concerned with
his or her own profit maximisation, and the fundamental
premise of the economist is missing. Morcover, why should a
community not also be concerned to leave valuable, rather
than useless land, to its descendants? And as Grunebaum
writes: ¢, .. it is not at all obvious that communal owners, who
care about what subsequent generations might inherit, would
too quickly deplete the land and resources’.!®




74 The Philosophical Foundations of Property Rights

This brings us to a related issue. Resources that are privately
owned are often squandered. What others have a say in is, in
fact, less likely to be squandered. Consider, for example, the
waste characteristic of the rich. Consider the rich person who
throws away a pair of socks after they have been worn once,
rather than having to wear a pair that have been washed. Is
this an efficient use of resources? And the inefficiency is clearly
due to the fact that some have so many resources under their
private control that they do not have to care aboul waste,
whereas those who do care about waste have very few
resources under their control. If we are to protect resources,
then something like usufruct accorded by the community as &
whole would be best. And if one is held responsible when using
what one has usufruct privileges over, then externalities would
be internalised, even though there were no private property.

If we are concerned with protecting resources (one aspect of
efficient use on a planet of finite resources), then full liberal
ownership is an odd method of doing so when it gives people
the right to destroy what they own. Giving people that right is
a peculiar method of preserving resources. Moreover, the
question can be asked: How are future generations to be
safeguarded against our squandering of resources? 1 doubt
whether there is any convincing answer to this guestion if one
assumes pure self-interest. However, if every generation today
has a say in the use of resources, then the young will probably
tend to contain the wastefulness of those who have no reason
to care about tomorrow. Grunebaum argues that families and
corporations may well solve the problem of resource
_squandering, because families and corporations continue after

the death of any individual member. But this might be because
younger generations make their wishes known and have some
influence on the decisions that are taken about resource use.
That implies that all generations must have a share in decisions
about resources. And that means that the largest number of
people must be able to express their concerns, and be able to
veto squandering and misuse of resources,'? not the smallest
number as private property entails, Only the owner has any
say over what happens to resources when private property
rights obtain.

I have left to the end the question with which I should,
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perhaps, have begun—the question that must be answered
before the derivation of property rights from efficiency can
even get off the ground. When entertaining the derivation [rom
efficiency, the first thing I should have asked is: Is the pursuit
of efficiency a fundamental moral obligation? If it is not, then
it is difficult to see how it can legitimate property rights. Even
if granting property rights were the most efficient method of
ordering goods, that does not mean that anyone has the right
to enforce property rights because they are efficient. What if
someone does not worship efficiency? By what right do we
make someone respect claims to property which are based
solely on their efficiency?

And there are very good reasons for not making a god of
efficiency. When people become old and unproductive, then
§oci§ty has to ‘take care of them’in some way or other. That is
me\.fltably going to incur some social expense. No matter what
option society takes, dealing with old people is going to be a
loss-making business to society as a whole. The most efficient
soluti"on is, clearly, the one that requires least expense.
Keeping old people in old people’s homes incurs considerable
expense for society as a whole. Less expense would be incurred
by building a few gas chambers. As building and running gas
chambers is cheaper than building and running old people’s
homes, then the most efficient way of dealing with old,
unproductive people is to kill them. Only a madman (or, at the
very least, somecone who is totally amoral) would reduce the
question of how to ‘take care of the old’ to that of discovering
the most efficient (and final) solution. Efficiency should not

attempt to ascertain only after the moral questions have
already been answered. We should be asking what is the most
effl_c!ent way of bringing about what we consider to be morally
legitimate goals. It is a fundamental mistake to determine our
moral goals on the basis of what 1s most efficient.
Consequently, efficiency is unlikely to be an acceptable basis
for answering normative questions. Hence, it is unlikely to
establish the legitimacy of property rights.
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his labor. The alternative, to regard the sclf and labor as being owned
wholly or in part by other members of society, violates individual
autonemy, The autonomous ownership rules for land and resources
resemble communal ownership in that each individual myst have the
right to participate in decisions about how land and resources are used
as well as the right to a share of the income produced by fand and
resource utilization.” Ibéd., p. 2. Personally, I value autonomy greatly.
And ] can see that autonomy is violated if individuals are forced to
labour against their will and for those that they de not wish to work for.
But why is autonomy violated by individuals not receiving the income
from their labour? Does someone who, voluntarily, works for a charity
without payment thereby sacrifice his or her autonomy? If someone
does not work (excluding invalids, and so on) and receives an income
from everyone else’s labour, then the autonomy of everyone else might
be violated. And if the central committee of ar authoritarian
community expropriates the income from everyone else’s labour, then
the autonomy of everyone else might also be violated. But why is ‘from
ecach according to his abilities, to each according to his needs’ a
violation of autonomy? Grunebaum appears to be moving illegitimately
from the control over one’s iabour to control over the product of one’s
labour,

In any case, Grunebaum’s conception of autonomous ownership is
surcly incoherent. The individual controls the product of his or her
labour, The community controls the resources. But all products of
labour are potential resources for future labour, Which means that the
individual controls his or her product as it is the product of his or her
labour, and the community controls it as it is a resource. Hence,
‘autonomous ownership® is contradictory. It can also be objected
against Grunebaum that too many capitalist presumptions remain in his
conception of autonomous ownership. For example, he assumes that
one should be {ree to work both for the state or for a private employer,
But by what right does an employer make any profit out of his or her
employees? Even if one has the right to the income from one’s own
labour, how does that give one the right to any of the income from

another’s (e.g. an employee’s) labour? If you wish to expand your

business, then you might allow others to work with you (for example
when u workers’ co-operative increases its membership), but what right
do you have to make others work for you (in the sense of creating the
wealth which you as an employer exploit)? Grunebaum makes some
useful criticisms of the ‘derivation’ from efficiency, but his alternative
notion of ownership uncritically contains too many capitalist elements.




7 The Derivation From First
Occupancy

If it were held that no acquisition, not even provisional acquisitien, is
Juridically valid before the establishment of a civil society, then the civil
society itself would be 1mposs:ble This follows from the fact that, as regards
their form, the laws concerning property in a state of nature contain the same
things that are prescribed by the laws in civil society insofar as they are
considered merely as pure concepts of reason; the only difference is that, in
the civil society, the conditions are given under which the [right of]
acquisition can be exercised (in conformity with distributive legal justice).
Accordingly, if there were not even provisional property in a state of nature,
there would be no duties of justice with respect to them, and, consequently,
there would be no command to quit the state of nature,

Immanuel Kant

It is generaily assumed that being the first person to take an
object into one’s possession or being the first person to occupy
a plot of land establishes property rights in whatever has been
possessed or occupied. Now, there are good reasons to grant
preference to the first person in a queue. That person will have
waited the longest. It is only right, therefore, that he or she

~should be dealt with first. But why is this the case? A possible

reason is that the person who has waited the longest (the first
person) will probably have suffered the most discomfort, and it
is only fair that the person should be dealt with before others
who have waited less time and probably suffered less
discomfort, They in their turn will probably end up suffering
no more than the first by the time they are seen to. Thus,
discomfort is equalised, and the situation can be characterised
as fair.

However, if it is considerably more painful for another to
wait than the first in line, should that person not be given
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preferential treatment? If the argument has to do with
discomfort, the sick person who has waited less time than the
healthy person should, nevertheless, be dealt with first.
Perhaps this suggests that it is morally appropriate that being
first in a queue does not establish claim-rights over those who
follow irrespective of their individual situations. Why should
first occupancy as a criterion for rightful ownership be
regarded any differently? But most of us assume that first
occupancy does establish the exclusive right to the utilisation
of a good. Can this assumption be justified? The most
influential philosopher to argue for the derivation of property
rights from first occupancy is Immanuel Kant. It is to his
arguments which I shall shortly turn.

Before 1 do, however, it must be pointed out that first
occupancy poses some special difficulties. For ene thing, if the
first person to arrive at any place claims that area as his or her
own, what are the limits to that claim? What is the extent of
the area that is occupied, and how is it to be ascertained? The
notion of occupation is itself problematic, Do I occupy an area
of land merely by setting foot upon it? Or do I have to live
there? But in this case, do I occupy the house in which 1 live, or
the house and the fields in which the house is located? Or the
whole valley? How are such questions to be answered? Unless
the extent of occupation is quite specifically delimited, the first
person to have stepped ashore on Albion may rightfully (given
that first occupancy does establish ownership rights) claim the
whole land. But why stop there? Why should he or she not also
claim the sea and the lands bordering on it?

to the staking of claims. But what are they? Perhaps one
occupies what one has physically staked out, say by a fence.
But why should one think that one occupies the land enclosed?
Why not assume that only the land under the fence is
occupied?! Clearly, such questions would need to be answered
before any derivation from first occupancy could be accepted.?
However, I shall put aside such questions in order to see how
an argument from first occupancy might be developed.

So, let us now consider Kant’s arguments for property
rights. Kant deals with the establishraent of property rights in
The Metaphysics of Morals. Property rights, for Kant, must,

Having said this, it is evident that there must be some limits
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like all just, legally endorsed claims, be grounded in pure
reason.? Kant is of this opinion because he takes human beings
to be essentially rational. People behave morally when they
freely choosc to bind themselves to a rational law. Such a law
is recognised by its ability to be universalised. And [ am in
agreement that this is prima facie a necessary condition for a
moral community. If individuals are to live together, then it
would appear that they need a code which they can follow.
That the universalisability of a maxim is a sufficient condition
for ascertaining the rules in any acceptable moral code can be
questioned (and I shall return to this issue later), but that it is a
necessary condition seems intuitively obvious. We often relate
morality and justice to fairness, and a code which allows one
individual a right which it denies to others seems most unfair.
Such partiality would be exposed by the procedure of finding
out whether the underlying maxim could be universalised or
not. The inability to universalise a maxim suggests that the
maxim is in conflict with our notions of fairness and, hence, is
likely to be immoral, Insofar as justice must be moral, Kant
appears to be on safe ground when he claims that ‘justice is
therefore the aggregate of those conditions under which the
will of one person can be conjoined with the will of another in
accordance with a universal law of freedom’4 Certainly, if
several wills could be bound together under a ‘universal law of
freedom’, we might be tempted to regard such a situation as
just. :
With this notion of justice, Kant is in a position to begin to
determine which actions are just, for ‘every action is just [right]
that in itself or in its maxim is such that the freedom of the will

—of "each” can coexist with the freedom of everyone in
accordance with a universal law’. How, though, does this
starting point enable property rights to be established? The
answer is that if it can be shown that property rights are
universalisable, then, according to Kant’s moral theory, it is
not immoral to exclude another from using what one owns.
Moreover, it also follows from the theory that if

my action or my condition can coexist with the freedom of everyenc in
accordance with a universal law, then anyone who hinders me in performing
the action or in maintaining the condition does me an injustice, inasmuch as

- s st
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this hindrance (this opposition) cannot coexist with freedom in accordance
with universal laws.6

So, property rights, by this argument, would be inviolable._7 All
that Kant needs to do is to show how it is that property rights
are acquired. :

How is Kant to do this? Well, in order for individuals to act
freely, it is necessary that they be able to subject external
objects to their wills. It is necessary that they be able to make
them objects of their wills.

An object of my will, howevet, is something of which I have th'c physigal
capacity to make use, a use that is within my power (porentia). This capacity
must be distinguished from having the same object within my authorlty.(m
potestatem meam redacium). The latter presupposes, not merely a capacity,
but-also an act of the will. But in order to merely conceive of something as an
act of my will, it is sufficient that [ be aware of the fact tha_t it is within my
[physical] power. Consequently, it is an a priori assumption of practical
reason that any and every object of my will be viewed and treated as
something that has the objective possibility of being yours or mine.?

However, an object cannot be yours or mine unless it is first
appropriated. This can only be done if the object has not
already been appropriated. Because reason demands that thf:re
be an object of the will, the ability to appropriate that which
has not already been appropriated must be presupposed. And
this follows from the above postulate that every object might
be yours or mine.

This postulate can be called a permissive law of practicai reason (Jex
permissiva). It confers on us an authorization that we cannot derive from

____mere coneepts of justice in general, namely, the authorization to impose an

obligation on all others—an obligation that they otherwise would not have
had—to refrain from using certain objects of our will because we were the
first to take possession of them. Reason requires that this postulate be taken
as a basic principle, and it does this as practical reason extending itself a

priori by means of this postulate.?

Now, this might very well be the cas: if every object has the
possibility of being yours or mine, but why should this be the
case? Kant’s reason is as follows:

An object of my will is & thing that 1 have the physical power to use. Let us
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suppose that it werc absolutely not within my power de fure to make use of
this thing, that is, that such power would not be consistent with the freedom
of everyonc in accordance with a universal law. In that case, frecdom would
be robbing itself of the use of its will in relation to an object of the same will
inasmuch as it would be placing usable objects outside all possibility of being
used. In other words, it would reduce these objects to nought {from a
practical point of view and make them into res nullius, although formaily the
will involved in the use of these things is still consistent with the frecdom of
everyone in accordance with universal laws. 10

Certainly, if it were not within my rightful power to use an
object, and if this were universalised, then no object could
rightfully be used. However, although I cannot rightfully use
an object which it is not within my ‘power de jure’ to make use
of, it does not necessarily follow that I can only rightfully use
an object if 1 own it. But Kant seems to be presupposing
precisely that. And were such a presupposition granted, as it is
the case that if an object is owned then another cannot
rightfully use it without the owner’s consent, then, as my will
must be able to use some goods, this would mean that
ownership rights must be determined by first occupancy, But
all this presupposes first occupancy. If first occupancy is not
assumed in advance to determine ownership, if it is instead
realised that one can use an object without owning it when that
object is not owned by anyone, if it is instead realised that it is
within one’s power to use an object which Kant regards as res
nullius, then there is no longer any need to assume that I have
come to own the object by using it. I can use an unowned
object and not accept ownership rights. Hence, if everyone did
this, the will could utilise objects without having to own them, .
. because no_one else’s. ownership would-prevent-one from-using — — -
them. Therefore, the necessity of ownership must not be
presumed in advance and, consequently, neither must it be
presumed in advance that ownership is determined by first
occupancy.

This becomes obvious when one considers the possibility
that there is no such thing as property rights. In such a
situation, first occupancy would not determine a property
claim. Hence, using a good would not make the good one’s
property. And as no goods belonged to anyone, then there
would be no reason to supposc that those goeds could not be
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rightfully used. Furthermore, as this is a §onceivab1;l:tsq?11;i1r1§é
then the possibility of no property rights mght J
iversalisable. o
unggﬁaéfs this be ascertained? In the Fundamentlalt f’rmg;ptlﬁg
. 1 t’s first formulation
Metaphysic of Morals, Kant’s 11 :
Z{L”tg;rical {)mi))erative, the definitive Kantian staten;en;hgg
universalisability, is: ‘Act onjﬂy on tﬁat Ziu;);;crz n‘:ffzrfm.];versal
] 1 [ it shou
canst at the same time will tha ‘ g erse!
' im i hich underlies an action.
law.!! A maxim is a rule w . S et a8 3
iew is that if an underlying maxim cann . da
:Jffiv\jelrssal law. then it is immoral to engage 1n any action
1 by such a maxim. _
lni:?gnggg hgw this works, let me take tennis as m'yhexamopri:
once again. Suppose that 1 refuse t? play It:x;nrxza\:étn faOI;‘ythiS
. han 1 am.
ho was worse at the game t
\rzﬁght be that 1 needed to improve mg gqglletattlrgiel Ef;];é;i ?}?éi
er i tised wi
¢ a good player if 1 practised I :
‘i);:;socrlr; 1 n%ight refuse to play with mfglior p{;ye(r)st :;:;:eu:;g
' could n
would soon be as good as I am, an :
tﬁfgl happening, given such a compeftltwe spor;bziz a:illll?tl;té
I : i compar :
t also refuse to play with those ol a t
E;fgsl;lf because they might overtake mtla and my status within
ig t.
ame might be threatened as a resu _
thel‘i%unt’s po}ignt is that such an ap'proach would be 1‘mer;15<;r1$
because the maxim underlying this co'ulc:hrllot b?e %1;11\11 saly
i icti g this so? ,
lied without contradiction. How 1 1l, wha
\E:vpolzlllfl the maxim in question be? It would be something like:

Play tennis only with those better at the game than yourself.

But such a maxim : '
}egx?tail that no gam:as of tennjs ever took place. I could play

with you if you were better than I, but )lfdou ci)ulld n\(;tit[})llg ;\(J)l;l;
a 1 could not play

me because 1 was worse than you. Lanyone
ili 3 they would not be
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imi t play with anyone wha
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) 1d ccase were this maxim unlver . We
?goal tp\:;)iltlion to enquire whether or not the possibility of no
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property rights at all might admit of universal application.

S0, can a scenario of no property rights be morally erected
upon a maxim capable of universal adherence? Most certainly.
Such a possible maxim is:

Use any good that you like, as long as it is not being used at
that particular moment by someone else.

Such a maxim establishes a limited exclusive use, but it does
not establish property rights. Moreover, if the freedom of the
will is what is at issue, the will would be able to make more
objects subject to it, given this alternative maxim. The sole
difference is that the objects subject to the will would be
subject to it only while the will was directed to that object. But
this is more in line with what we mean by subjecting an object
to our will. Kant is confusing ‘subjecting an object to my will’
with *placing an object permanently under my control’. There
is no reason to assume that the will cannot make use of objects
unless it has permanent and uninterrupted control over them.
Kant must be making such an assumption, Furthermore, there
is no reason to assume that an object can only be subject to my
will if others are permanently excluded from using that object.

Thus, a maxim pertaining to limited exclusive use can be
universalised. In which case, when Kant says that “if ... my
action or my condition in general can co-exist with the
freedom of everyone in accordance with a universal law, then
anyone who hinders me in performing the action or in
maintaining the conditien does me an injustice’, then anyone
who rejects property rights while acting upon the second

- maxim-suggested-above-and-uses any object he orshe likes, s~ -

long as it is not being used by another at that moment in time,
can only be prevented from doing so unjustly. People who
prevent that person from using what they consider to be their
own unused property would be doing that person an injustice.
This peculiar consequence of Kant’s theory suggests something
about the actual status of the criterion of universalisability. As
both the possibility of property rights and the possibility of no
property rights are conceivable as universal situations, we can
sec that universalisability can be no more than a necessary
condition for establishing what is uniquely just; it cannot be a
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sufficient condition when two contradictory scenarios could
separately be conceived to obtain universally. o
However, Kant evidently does assume that universalisability
is a sufficient condition for a moral situation to obtain.
Consequently, as the establishment of property 1_'ights thrOL}gh
first occupancy can be supported by a universalisable maxim,
he assumes that property rights attained through first
occupancy are morally binding over others. This assumption
falls when universalisability is seen to be at most a necessary
condition for moral claims. Now, it is true that theft is often
based upon a maxim that cannot be applicd universally. If I
steal an object, I do so to keep it myself. This keeping of the
object presupposes property (Hegel, in his Philosophy of
Right, uses such an argument to suggest that crqnmals
condemn themselves). I cannot universalise the taking of
other’s things while at the same time demanding that what 1
have taken should not be taken by another. But this argument
does not establish property rights. If people who take objects
are prepared to have those objects taken from them,. thqn
property is no longer presupposed. And such a situation 1s
universalisable. Thus, universalisability is only a necessary
condition and not a sufficient one; and it would need to be a
sufficient condition and only applicable to property as
opposed to no-property for Kant’s ‘derivation’ to work. Kant’s
theory, then, cannot establish the validity of property rights
through first occupancy, because it is just_ as capable of
‘proving’ the non-existence of property rights. And the
establishment of property rights and their contradictory

_amounts to a reductio ad absurdum of the theory in

‘question.2 _ _
With regard to the question of first occupancy, Bernard
Bosanquet writes:

There is apt to be confusion between the history of property and the reason
of its existence. ‘Property ... originates in “first occupancy™ or “approp-
riation™". But this amounts to the truism that there must be appropriation if
there is to be property, and assigns no reason why there is or why there ought
to be property. 13

There is certainly some truth in this. Rarely are any reasons
given why the notion of private property can be derived from
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first occupancy. That first occupancy determines property
rights when property rights are taken for granted is often
presumed. But this is quite a different issue to the one we are
presently concerned with. We want to know why there should
be any property rights at all. Kant’s arguments do not appear
to provide any satisfactory reason. '

Perhaps the intuitive appeal to the estabhshm_ent of 'ghe
concept of property rights arises from the truism which
Bosanquet has drawn our attention to. In any case, my
discussion of Kant’s treatment of the ‘derivation from first
occupancy” has suggested that a considerably attenuated form
of exclusive use would increase freedom, rather than dcqreasc
it. Were the argument from first occupancy valid, were it the
case that first occupancy established property rights, then the
possibility of a more flexible approach to the use of goods (for
example, something more like a universal emp-lpyment of
usufruct) would be seriously impeded. This 1s because
unowned goods would acquire the status of being .o_wncd
simply by their use. And this would limit the possibility of
others using the good at a later date. The consequence of this is
that ‘freedom would be robbing itsell of the use of its will
inasmuch as it would be placing usable objects outside’ a
reasonable ‘possibility of being used’. However, it is not at all
clear why it should be accepted that first occupancy can
actually produce this state of affairs, for we must come to the
conclusion that the most powerful exposition of the argument
from first occupancy—that expounded by Kant—Is uncon-

vincing.

NOTES

1. Nozick raises this question with regard to Locke’s attempted chivation
from labour: “Which plot does an act bring uader owncrship? The
minimal (possibly disconnected) area such that an act dccreases entropy
in an arca, and not clsewherc? Can virgin land (for the purposes of
ecological investigation by high-flying airplanc) come _under ownership
by a Lockean process? Building a fence around a terrltory'presumably
would make one the owner of only the fence (and the land immediately
underneath it)." Robert Nozick, Anarchy, State and Utopia (New York:
Basic Books, 1974), p. 174.
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2. And even if such questions were answered, what notion of ‘property’
would be justified? As Morris Cohen remarks: ‘The right of others to
acquire the property from him, by bargain, by inheritance, or by
lestamentary disposition, is not determincd by the principle of
occupation.’ Morris Cohen, Law and the Social Order, reprinted in part
as ‘Property and Sovereignty’, in C. B. Macpherson (ed.), Propersy:
Mainstream and Critical Positions (Oxford: Basil Blackwell, 1978), p.
162.

3. Kant writes: *A jurist can, of course, tell us what the actual law of the

land is (quid sit juris), that is, what the laws say or have said at a certain

place. But whether what these preseribe is also just and the universal
criterion that will in general enable us to recognize whal is just or unjust

(Justum et injustum)—the answer to such questions will remain hidden

from him unless, for a while, he abandons empirical principles and

searches for the sources of these judgements in pure reason.” Immanuel

Kant, The Metaphysical Elements of Jusiice, being Part I of The

Metaphysics of Morals, trans. and with an intro. by John Ladd

{Indianapolis: Bobbs-Merrill, 1965}, p. 34.

Ibid.

lbid., p. 35,

Ibid. This is in agreement with my remarks on Locke’s sufficiency

criterion, where I admit that it would be unwarranted interference to

prevent an individual from enjoying the fruits of his or her labour when
there is enough and as good left {or othets.

7. Kant adds: ‘An object is mine de jure (meurn juris) if | am so bound to it

that anyone elsc who uses it without my consent thereby injures me.’

Ibid., p. 51. '

1bid., p. 53.

Ihid, Kant labels such a postulate *a postulate of pure practical reason’,

‘By a postulate of purc practical reason, 1 understand a theoretical

proposition which is not as such demonstrable, but which is an

inseparable corollary of an @ priori unconditionally valid practical law.’

Imianuel Kant, Critigue of Practical Reason, trans. and with an intro.

by Lewis White Beck (Indianapolis: Bobbs-Merrill, 1956), p. 127. It

-should-be-noted that Kant-employs-such-a-postulate to ‘demonstrate’ the-- -

immortality of the soul. Infinite progress must be assumed to be the real

object of the will, and how could infinite progress be possible if the soul
were not immortal? There are striking similarities between this non:
sequitur and Kant’s argument concerning first occupancy.

10. Kant, The Metaphysical Elements of Justice, op. cit., p. 52.

11. Immanuel Kant, Fundamental Principles of the Metaphysic of Morals,
‘trans, Thomas K. Abbott (Indianapolis: Bobbs-Merrill, 1949), p. 38.

12, It might be objected that universality is recognised in law and this
creates properly rights. Kant is of the opinion that the law is absolute:
‘It is the people’s duty to endure even the most intolerable abuse of
supreme authority. The rcason for this is that resistance to the supreme
legislation can itsel{ only be unlawful....” Kant, The Metaphysical
Elements of Justice, op. cit., p. §6. But in this case, the law is
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heteronomous to the individual’s will—any talk of a general will
notwithstanding. Yet Kant insists that morality involves an autonomaous
individual will. In which case, the law cannot impose upon the
individual what he or she docs not rationally decree for himself or
‘herself, because he or she would not be morally bound to subscribe to
such a law. 1t is the eriterion of universalisability which determines
self-imposed rational decree and is, thercfore, the binding limitation to
an autonomous will, But universalisability cannot, as we have seen,
resolve the problem of whether or not property rights should be
universally acknowledged. As universalisability is the one moral limit to
the will, the law does not resolve the problem. For a cogent critique of
heteronomous laws from the standpoint of the Kantian moral
autonomy of the individual’s will, sec Robert Paul Wolff, In Defence of
Anarchism (New York: Harper and Row, 1976), pp. 12-19.

Bernard Bosanquet, ‘The Principles of Private Property’, in B.
Bosanquet (ed.), Aspects of the Social Problem {(London: Macmillan,

1895), p. 308.
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8 The Derivation from Personality

A multitude of human beings can only call itself a state if it be united for the
common defence of the entirety of its property,
G. W. F. Hegel

George William Frederick Hegel has developed an influential
theory which purports to validate the concept of property
rights. Like Kant before him, Hegel concentrates upon the
will. However, unlike Kant, Hegel views property not so much
as an object subject to the will, but instead as a thing invested
with a purpose by the will. The right to invest such a purpose
in an object derives from the rights of being a person. To
}mderstand this, it is necessary to examine Hegel’s arguments
in some detail,

These arguments are to be found in The Philosoph
Right. In this_ work, Hegel constructs a vast theoreticalidJi)fié){
whereby, beginning with ‘Abstract Right’, he marches through
civil society to the state—‘the actuality of the ethical Idea.™

- The discussion of the establishment of property rights is to be

found in the section on Abstract Right. Z. A. Pelczynski
informs us that

by abstraktes Recht [Hegel] means the general principles of law concerning
such personail rights as the right to life and property, and various personal
llbcrtlcsl. Derived from Roman Law and developed and rationalized by
generations of later jurists and exponents of natural law it forms, Hegel
believes, a body of abstract principles which necessarily underlics all ]’Jositivc
legal systems of civilized countries in so far as the systems were rational,?

It will become clear as I proceed that Roman Law plays an

89
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important role in Hegel’s arguments for private property. For
now, what must be noted is that private property is a right
which is ascertained in Hegel’s system prior to civil society and
also prior to the state.

As in the Phenomenology of Spirit, Hegel presents us with a
self-conscious will, which comes to be conscious of itself by
reference to the external:

As immediate individuality, a person in making decisions is related to a
world of nature directly confronting ki, and thus the personality of the will
stands over against this world as something subjective. For personality,
however, as inherently infinite and universal, the restriction of being only
subjective is a contradiction and a nullity, Personality is that which struggles
to lift itself above this restriction and to give itself reality, or in other words
to claim the external world as its own,?

Hegel, then, is arguing that personality goes beyond
subjectivity, and it does so by means of its relation to what is
. external to the pure subject. One might think of the way that
personality is not confined to self-contemplating subjectivity.
Personality is only revealed through external manifestations.
As Hegel writes: ‘““Person” is essentially different from
“subject”, since “subject” is only the possibility of personality;
every living thing of any sort is a subject. A person, then, is a
subject aware of this subjectivity, since in personality it 1s of
myself alone that I am aware. A person is a unit of freedom
aware of its sheer independence.* But how is this
independence to be recognised? Hegel’'s answer is that
independence and freedom are observed through property.
Hence property is essential to personality.

Does this entail private property, though? Hegel believes

that it does, for

in property my will is the will of a person; but a person is a unit and so
property becomes the personality of this unitary will. Since property is the
means whereby 1 give my will an embodiment, property must alse have the
character of being ‘this® or ‘mine’. This is the important doctrinc of the
necessity of private property.’

But surcly one can stamp onc’s personality on a great deal
without having to own external objects? Grafitti artists, to take
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the obvious example, reveal their personalities through their
messages marked on walls; they do not need to own walls in
order to do so. Moreover, by writing messages which all can
read, they transcend the purely subjective. Individuals seem to
reveal their personalities more through their actions than

“through their property.6

However, Hegel has a further reason for relating property to
personality: property is more the investment of will into an
object than a mere manifestation of personality, As Hegel
writes:

A person has as his substantive end the right of putting his will into any and
everything and thereby making it his, because it has no end in itself and
derives its destiny and soul from his will. This is the absolute right of
appropriation which man has over all ‘things’”

This passage is of immense significance, and I shall explain
why shortly. First, though, as the passage stands, what sense
can be made of it? :

To help clarify this passage, Hegel adds the following gloss:
““To appropriaie™ means at bottom only to manifest the pre-
eminence of my will over the thing and to prove that it is not
absolute, is not an end in itself, This is made manifest when I
endow the thing with some purpose not directly its own.®
Obviously, one cannot put one’s will into an inanimate object
like one can put eggs in a basket. So what is meant here? Hegel
appears to be saying that found ‘things’ are without purpose,
bui they can be given a purpose by using them for our purpose.
Clearly, they cannot be given a purpose by us in the way that a

- vacillating friend can be given a purpose. Such a purpose

‘would be the friend’s, although it was given by us. The purpose

given to-a ‘thing’ remains our purpose. But although the
purpose is ours, we cannot automatically assume that the thing
which has been given this purpese, this raison detre, is ours.

- To suggest as much is to make the same kind of illegitimate

move Locke was found to make when he tried to move from
‘the labour is mine’ to ‘the product of labour is mine’.
Jowever, there is a case where the expression of a purpose
or a will appears to be obviously the property of the individual
who expresses it. If I express some thoughts in a poem, then
the expression is mine and, surely, the poem is mine. But this




92 The Philosophical Foundations of Property Rights

move parallels the move from ‘my nourishment’ to ‘my acorns’
which is found in Locke. Let us analyse ‘the poem is mine’ in
such a way as to regard the poem as being like an idea (rather
than like a paperback book, i.e. a material object). To do so, let
us focus on the phrase ‘the idea is mine’. Prior to the formation
of such a phrase one might expect to hear the statement ‘I have
an idea’. Now, what does this phrase mean? There are two
likely candidates: The first is that there is an idea ‘in’ my mind

which is not ‘in’ yours until I tefl you about it; but once 1 do,
you also have it. Thus, once I inform you of it I no longer have
it exclusively. The second meaning concerns the formulation
of an idea. The action of formulating the particular idea is
mine. I then articulate that idea. The action of articulating the
idea is mine. If another person understands the idea thus
articulated, the action of comprehending the idea is his or hers.

Now, we can readily sce that the action of formulating the
idea was mine, not another’s, and we can contest any claim the
other might make to the effect that he or she was the first to

formulate it. But ‘ownership’ of the act of formulation is not

the same as the ownership of the idea such that I have the
exlusive right to that idea. As was made clear when I examined
Locke’s argument, there are ways of being mine that are
necessarily inalienable—the act of formulation is one such
case. Such a way of being mine is quite different from the way
that an idea is rightfully mine. And this crucial difference
explains why a move from the one to the other is invalid as a
proof of property rights. By saying ‘the formulation is mine’,
one is led to say ‘the idea is mine’, If, on the other hand, one
were to say ‘I was the first to formulate the idea’, then one is no
longer-so-sure that-the statement ‘the-ideais-mine’(where-this— - - -
is taken to mean ‘1 rightfully own the idea’} is entailed. The
phrase ‘the poem is mine’ can be analysed mutatis mutandis.
Let us now examine the phrase ‘the expression is mine’ in a
different context. Let us consider the case of a painter. If an
artist paints a canvas red, then this expression, this act of
painting, is his or hers. He or she can say ‘the painting is mine’,
when ‘painting’ refers to the completed activity of painting.
But from this, one cannot suddenly move to ‘the painting is
mine’ when “painting’ refers to the canvas with red paint on it.
That the expression is the artist’s, there is no doubt; that the
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object which embodies that expression s therefore the
property of the artist is not at all obvious. However,
equivocations on ‘this is my expression’, ‘this is my painting’,
‘this is my poem’, ‘this is my idea’, etc. mislead one all too
easily into thinking that property rights follow as a matter of
course, The equivocation is revealed when one realises that
there is a scnse of ‘the cxpression is mine’ such that the
expression is potentially alienable, and a sense in which any
notion of it being alienable is absurd.

Now, it might be claimed that there is a case where the
manifestation of an expression of the will inextricably binds
one to an external object. This case is where an object exists in
a specific form due to the expression of the will. As an example
of this, one might cut down a tree, plane the wood, etc. and
thus manufacture a table. The tree might not have been the
artisan’s, but the table is because it is his or her table—it would
not exist as a table were it not for him or her, The form of the
table is his or her expression, the manifestation of his or her
will. First, in such a case the expression is not alienable and so
the ‘ownership’ of the form ‘table’ is not the same as a property
right, which is alienable. Second, what if another put a seat on
the table, turning it into a chair? The chair would now be the
second individual’s expression. It will no doubt be objected
that the second individual should not have turned the table
into a.chair without the consent of the person who formed the
table. I might be happy to grant this. But does the owner of the
table-form own the chair-form? Clearly not. His or her
expression was the table; that no longer exists, and so he or she

_ can no_longer own it. The material which bore the form has

not been destroyed, but the table is no longer owned by the
first artisan. Such a nebulous ownership of form, whatever we
choose to call it, clearly does not constitute a property right in
the material which appears in that particular form. And how
can one move directly from an ownership of the form to an
ownership of the material which bears that form? If one
cannot, then when the form changes the original ownership
evaporates.

However, perhaps Hegel has a quite different reason for
assuming that personality is manifest through property. As we
understand the word ‘personality’ today, the ownership of
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property is not the sine qua non of having a personality.
However, in the seminal passage quoted above (on p. 91),
Hegel makes a strong distinction between ‘persons’ and
‘things’. These are two categories in Roman Law. And Hegel
writes: *... jus ad rem is the right of personality as such. But
from the point of view of what is called jus ad personam in
Roman law, a man is reckoned a person only when he is
treated as possessing a certain status.’® We need have no doubt

that for Hegel, as well as for the Romans, such a status was  }

dependent upon owning ‘things—that which can be
appropriated as property.

The ramifications of this are that property rights can be
derived from the concept of a ‘person’, when ‘person’ is
understood in the juridical sense. This is because the notion of
property rights is included in the juridical sense of ‘person’. In
other words, one cannot be a person unless one has property
rights. Hegel, then, 1s surcly correct to derive property from
personality.!?

But is he? The notion of a juridical ‘person’, as we have seen,
has to do with status. Why should it be granted in advance that
such status be accorded anyone? Certainly, property rights can
be deduced from the notion of a juridical ‘person’, but why
should it be assumed that there are such ‘persons That
everyone should be regarded as a person, 1 admit; but why
should it be presumed that everyone should be regarded as a
juridical ‘person’, i.c. a ‘person’ who has that status because of
his or her property? Hegel takes for granted that there are
persons of this juridical sort. And we are misled into following
“him when we fail to distinguish adequately between the two

conceptions of ‘person’. We all accept that there are persons.

and this fools us into agreeing that there are ‘persons’ (the
juridical variety). If it is not presupposed in advance that there
are juridical ‘persons’ as well as ordinary ones, ot if it is not
presupposed in advance that all persons must be juridical ones,
then there is no reason to accept the claim that self-conscious
subjects must come to acquire property rights.

What is most interesting here is that in the Phenomenology
Hegel makes no such presumption. In his famous discussion of
the master/slave dialectic, Hegel depicts the aspiration of
consciousness Lo be recognised, and the form that this takes as
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the struggle between consciousnesses. He writes: ‘Self-
consciousness exists in and for itself when, and by the fact that
1t so exists for another; that is, it exists only in beiné
acknqwled ged."“ In the fight to be acknowledged, one
consciousness is triumphant and becomes the lord, 'thejother
consclousness 1s subjugated and is reduced to a slave. But as a
sla}ve. he or she must labour, and the dialectical development of
this is the realisation of his or her own self-consciousness
_ through transforming nature:
Through work, however, the bondsman becomes conseious of what he trul
is. In the moment which corresponds to desire in the lord’s consciousness 1{
did seem that the aspeot of unessential relation to the thing fell to the lot’of
the Ibondsman, since in that relation the thing retained its independence
Desire has rescrved to itsell the pure negating of the object and thereby its:
unalloyed feclmg of self. But that is the reason why the satisfaction is itself
only a fleeting one, for it Jacks the sidc of objectivity and permansnce. Work
on the other hand, is desire held in check, fleetingness staved off: ih other’
words, wgrk forms and shapes the thing. The negative relation to t,hc object
" becomes its form and something permanent, because it is precisely for the
worker that the object has independence. This negative middle term or the
formatn{c activity is at the same time the individuality or pure being-for-self
of conscmusness‘which now, in the work outside of it, acquires an element of
pcrmanence.llt is in this way, therefore, that consciousness qua worker
comes to see in the independent being [of the object] its own independence.ls

As we see from this passage, for consciousness to realise itself
ef_fectlvely, it is merely necessary to labour; and to labour
without ownership—it is the labour of the slave which
produces the permanent objects through which his or her self-
consciousness arises. What is more, the owner of the things

the master, is thwarted in his self-recognition in as much as hé

 “sought recognition by an equal, but by reducing his antagonist

to a slave, this recognition was prevented. Property, therefore
by Hege}’s own arguments, cannot be necessary f011
self-consciousness. '

And in this labour, the labour of the non-owning producer
what we would ordinarily think of as personality is manifest’
Hf:gel docs not consider this possibility in the Philosophy of
Right bgcause ‘personality’ has become adulterated by
connotations drawn from the juridical sense of ‘person’. But
this is to confuse our everyday notion of ‘personality’ with the
Juridical sense of ‘person’. Personality can be expressed in
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many ways without ownership. Only the juridical sense of
‘person’ cannot be expressed in any other way than through
property. And the above arguments demonstrate that one
cannot simply use the everyday notion of ‘personality’ to
establish the juridical notion of ‘person’.

But there is a possible objection which 1 must attempt to
pre-empt. This objection derives from Hegel’s conception of
truth. In the shorter Logic, Hegel writes:

The thought, which is genuine and self-supporting, must be intrinsically
concrete; it must be an Idea; and when it is viewed in the whele of its
universality, it is the Idea or the Absolute. The scicnce of this [dea must form
a system. For the truth is concrete; that is, while it gives a bond and principle
of unity, it also possesscs an internal sense of development. Truth, then, is
only possible as a universe or totality of thought... .1

Armed with this conception of truth, the defender of Hegel
might feel inclined to reply that the notion of ‘person’ can only
be fully understood in the total system of the Philosophy of
Right.4 In other words, with the establishment of civil society
‘and then the state, ‘person’ and ‘thing’, and the property
relation between them, are established. And in the terms of the
state, ‘personhood’ as the ability to hold property is justified.
But this is to put the cart before the horse. This is to justify
what comes logically before by what comes chronologically
after. One can support an element, to some extent, with what
comes logically after if it is at that time present, i.e. an clement
can be supported by, and can itself help support, the rest of a
synchronic structure (though to rely on such a support is likely
to invite the charge of arguing in a circie). But if the *support’

follows chronologically, then it cannot yet be present. And if

the rest of the logical structure is not yet present, it cannot act
as a support. There are clear tendencies of this sort in Hegel’s
Philosophy of History, where a logical unfolding paraliels a
temporal one. The difficulty with this is that the ostensibly
justifying structural location of a moment in the total logical
structure where it will ultimately be situated cannot obtain
when the completed structure has, as of yet, not been
temporally developed; unless, that is, one admits the
possibility of teleological causality. However, this last option is
not open to Hegel as a method of logical justification in the
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case of ‘personality’, for at the beginning of the Philosophy of
Right Hegel asserts that

the science of right is a section of philosophy. Consequently, its task is to
develop the ldea—the Idea being the rational factor in any object of study—
out of the concept, or, what is the same thing, to look on at the proper
immanent development of the thing itself. As a section, it has a definite
starting-point, i.c. the result and the truth of what preceded it, and it is what
has preceded it which constitutes the se-called ‘proof” of the starting point, 13

This eminently sensible approach (rather than a reliance on as
unlikely a notion as teleological causality) rules out the
possibility of justifying Abstract Right (and the rights in
property which lie at its heart) in terms of the state, because the
state appears later both historically and in Hegel’s exposition.
Hence, such an objection to my critique of Hegel on property
must fail.

However, there is one argument which Hegel employs which
must be attended to. Herbert Marcuse explains:

Hegel has stressed that the individual is free only when he is recognised as
free, and that such recognition is accorded him when he has proved his -
freedom, Such proof he can furnish by showing his power over the objects of
his will, through appropriating them. The act of appropriation is completed
when others have assented to or ‘recognized” it,'6

Certainly, if others were to assent to one’s exclusive utilisation
of a good, then one may rightfully use it exclusively. But Hegel
wants Lo say that such exclusive use is one’s claim-right and
must, as such, be posited in law:

1 possess something, own a property, which I occupied when it was
ownerless. This possession must now further be recognized and posited as
mine. Hence in civil societies formalities arise in connection with property. . ..
Now we may have an antipathy to formalities of this kind and we may
suppose that they only exist to bring in money to the authorities; we may
even regard them as something offensive and a sign of mistrust because they
impair the validity of the saying: ‘A man is as good as his word.” But the
formality is essential because what is inherently right must also be posited as
right. My will is a rational will; it has validity, and its validity should be
recognized by others. At this point, then, my subjectivity and that of others
musl be sei aside and the will must achieve security, stability, and objectivity
which can be attained only through such formalitics."?
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1 accept that others may choose to acknowledge one’s
expression, and may allow one exclusively to utilise that which
one wills to set aside for oneself. But unless property rights
have been validated, and we can see that Hegel has failed to do
this, then if others are to forgo their potential use of a good, it
must be because they have chosen to. That decision must
remain their prerogative and, in consequence, any exclusive
use based on the user’s claim to a right should rot be posited in
law.

My counter-claim receives support from Shlomo Avineri
when he writes: ‘Through property man’s existence is
recognized by others, since the respect others show to his
property by not trespassing on it, reflects their acceptance of
him as a person.’® Rather than this being an argument for the
positing of property rights in law, it is an argument against it.
Any respect shown by others for goods which one holds dear,
or requires for certain ends, etc. would be much more valuable
precisely in those situations where there is no legal obligation
to observe private property. A juridical person might require
the recognition of property in law, but the non-juridical
personality requires a voluntary respect for what he or she
values. I shall take up this issue again at the end of this study.

For now, we must conclude that Hegel has failed in his
attempt to derive property rights a priori from personality.
However, the insight which Hegel has concerning the
relationships between external objects and our wills or our
purposes musi not be overlooked by any serious attempt to
examine acceptable arrangements for the exclusive use of a
good. Neither must we forget Hegel’s point about the respect

--which others can show by refraining from the use of something - -

held to be important by someone. 1 shall, therefore, return to
these issues in the final chapter.
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9 The Derivation from Moral
Development

The ground to the right to frec life, the reason why a man is secured in the
free exercise of his powers through recognition of that exercise by others as
something that should be, lay ... in the conception on the part of everyone
who concedes the right to others and to whom it is conceded, of an identity
of good for himsell and others. It is only as within a society, as a relation
between its members, though the society, be that of all men, that there can be
such a thing as a right; and the right to free life rests-on the common will of
the society, in the sense that each member of the society within which the right
subsists contributes to satisfy the others in secking to satisfy himself, and
that each is aware that the other does so; whence there resuits a common
interest in the free play of the powers of all. And just as the recognised
interest of a society constitutes for each of it the right to free life, just as it
makces each conceive of such life on the part of himself and his neighbour as
what shiould be, and thus forms the basis of a restraining custom which
secures it for each, so it constitutes the right to the instruments of such life,
making each regard the possession of them by the others as for the common
good, and thus through the medium first of custom, then of law, securing

them to each.
T. H. Green

~ Although the arguments for property tights offered by Hegel

are unconvincing, there can be little doubt that as a

 philosopher he has had a considerable influence on political

philosophy in general. Two philosophers in particular stand
out as owing a great deal to him with regard to their political
philosophies as a whole, but most importantly for the concerns
of this study, with regard to their respective treatments of
property rights: I have in mind the idealists Thomas Hill Green
and Bernard Bosanquet. Both these philosophers are
convinced that private property is necessary if the individual is
to develop sufficiently to realise his or her full moral potential.
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In‘thls ch_apter, I shail examine this attempt to locate the
phl}oso.phlcal foundations of private property in the
deswablli.ty of moral development.

There is, though, a significant difference between Green and
the other philosophers I have discussed so far. Green does not
hold to the view that private property justifiably arises prior to
civil soclety. But that is not to say that the right to hold
property is not logically prior to, nor more binding, than the
duty to obey a government. Nor is it to say that gov:ernments
may not bq thought necessary, because private property
usually requires governmental action if property rights are to
remain in force. Green does, however, clearly subscribe to the
view that property rights arc socially derived. It will be clear
from the final chapter that this constitutes an advance over
rigidly individualist approaches to the establishment of rights
Nevertheless, the adoption of a social, rather than -an:
individual, approach to the moral justification of property
does not on its own provide a sufficient justification. Specific
reasons must be given for the institution of private property if
one is to demonstrate why it is morally rightful. It is the
reasons a(!vallced by Green and Bosanquet which will occu
our attention for the time being. And of these two extremeliy
influential philosophers, it is the arguments of Green whichbll
sIEaltlhanatIyse beca.dus?3 his is the more comprehensive discussion
o e two, an osd ; i o
oo , sanquet adds little to the former’s

It must, however, be stated right at the out ;
attempt to derive the moral desir%xbility of privaffet ;i‘lg}t)etrl’tle
from the grounds of moral development does not originatz

with Green-or Bosanquet--Aristotle-offered-an-argument of this— -

sort in response to the ‘communism’ of Plato. In The Republic
Plﬁ.to had argued that property would be a corrupting’
influence on the guardian class, which would oversee society:

‘Is there anything worse for a ' i
. state than to be split and disunited?
anything better than cohesion and unity?’ P ¢ disunited? or
‘No.”
. . .
meggd is r}0t cohesion the result of the common feeling you get when all
ers of a society are glad or sorry at the s ¥ al y
e y at the same successes and lailures?
. .
But cohesion is dissolved when feelings differ between individuals and the
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same events, whether of public or private concern, delight some and dismay

others.’

“‘Of course.”

‘And doesn’t this happen when people no longer agrec in their use of the
words “mine” and “not mine”, “somebody clse’s” and “pot somebody
else’s™'

‘That is very true.’

‘Sg the best-run state is one in which as many people as possible use the
words *mine” and “not mine” in the same sense of the same things.”

Perhaps the best society is one in which as many people as
possible do not use the words ‘mine’ and ‘not mine’ at all?

Aristotle, in countering Plato’s critique of private property,
claims that joint enterprises lead to unnecessary bickering,
which has an adverse effect on productivity, whereas ‘with
every man busy with his own, there will be increased
production all round”.2 This hardly constitutes a cut and dried
argument which successfully establishes the need for property
rights. For one thing, individuals used to isolated ventures will
probably find some difficulty in co-operative endeavours. But
those who are used to joint labour are unlikely to be so
affected by an aversion for co-operation.* And it is obvious
that co-operation greatly increases productive capacity and
ability. There are several tasks which an individual simply
cannot accomplish on his or her own. For example, one
person might be able to cut down a large tree, but he or she
could hardly carry it away on his or her own. Surely Aristotle
would not wish to hinder such joint activity?

He does have a further reason, though, for wishing objects
to remain in private hands: ‘The abolition of private propetty

- will mean-that-no-man will-be seen-to be liberal and no man .

will ever do any act of liberality; for only in the use of money is
liberality made effective. Unfortunately for Aristotle’s
argument, liberality with money is most praiseworthy when
practised in order to benefit those most in need. That need
which is the correlative of admirable donation is the
consequence of an unequal distribution of wealth—a product
of the system of private property. Surely one would not wish
need to be widespread so that some can show their generosity
to most effect? And if not, then the liberality which would be
made possible by private property would be considerably less
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impressive when there is less of an unequal distribution of
wealth than is to be found when property creates relative
scarcity. If relative scarcity is an cvil, its overcoming would
leave the proponents of property rights with a less attractive
notion of liberality than they would desire—unless, that is,
they are suggesting that we ought to have scarcity so that some
have the opportunity of appearing generous should they wish
to do so! I doubt that anyone (other than an irrational bigot)
would wish to try and defend this when it is reduced to such
bare essentials, and so I shall consider a more substantial
version of the ‘derivation from moral development’—that of T.
H. Green.

In his Lectures on the Principles of Political Obligation,
Green sees rights as resulting from the mutual recognition of
an identity of interest by the members of a society. The
recognition of this common interest makes everyone hold to a
certain conception of what state of affairs should exist. From
this emerges custom and, later, law to protect what is taken to
be the common good. If property were thought to be for the
common good, then the recognition of the right of an
individual to be left in peace to enjoy his or her property would
arise customarily. But why should property rights be taken to
be for the common good? Green’s answer is that private
property is necessary if the individual is to achieve his or her
full moral development. The appeal of this answer lies in the
priority it gives to morals. This study is concerned to ascertain
whether or not private property can be shown to be
necessitated by moral considerations, to see if property rights
are morally binding. What better way to demonstrate this than

_to take as one's starting point moral development? But letus_ .

sce how Green’s argument unfolds.

Green begins by observing that attempts to justify or
criticise property rights in general often conflate two quite
separate 1ssues concerning the origin of property. These are the
question of how someone has come to appropriate something
or other, and the question of how the notion of right has come
to be associated with that appropriation. Green notes that it is
important that these questions be kept distinct, and that they
both be answered.® (It will be recalled that it is the failure to
keep these two questions separate which often lies at the heart

ideas and wislies s

The Derivation from Moral Development {05
of the so-called ‘derivations’ from first occupancy.)” Green’s
aim would appear to be primarily that of providing an answer
to the second question;: How is it that appropriations have
come to be considered rightful? And his answer to this
question might show property rights to be morally justified.

But what does appropriation involve? Green replies with an
answer very reminiscent of Hegel: ‘Appropriation is an
expression of will; of the individual’s effort to give reality to a
conception of his own good; of his consciousness of a possible
self-satisfaction as an object to be attained.”” This is more than
the mere satisfaction of a want, because the satisfaction of a
want generally involves the destruction of the object in
guestion; it usually involves its consumption. Appropriation
goes beyond the act of consuming a good in that the ability to
do with a good whatever one likes whenever one wishes is
entailed. This means that future satisfactions may be achieved
by the same good, and this can only happen when the good is
neither destroyed, nor expropriated. Certainly it is the case
that one may destroy that which is one’s property, but one
does not need to do so for it to be exclusively one’s own.
Property, at least as regards the first generation of humanity,
requires appropriation. As Green writes:

One condition of the existence of property, then, is appropriation, and that
implies the conception of himsell on the part of the appropriator as a
permanent subject for whose use, as instruments of satisfaction and
expression, he takes and fashions certain external things, certain things
cxternal to his bodily members. These things, so taken and fashioned, cease
to be external as they were before. They becoine a sort of extension of the
man’s organs, the constant apparatus through which he gives reality to his

However, this alone could not constitute an argument for
property rights. That would be no advance on Hegel. I can
fashion many things without them having to be mine.
Morcover, there are certain things I might wish to fashion
which I should be prevented from effectively accomplishing;

for instance, I could fashion interesting patterns on the surface

of the planet by means of atomic bombs. It is also the case that
I can give reality to my ideas through becoming, say, the kind
of artist who chalks copies of the ‘Mona Lisa’ on pavements
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without the pavement becoming, ot having to become, mine.

A further premise must be proposed, then, if Green is to

have any success in validating property rights. And such a
premise is forthcoming:

... another condition must be fulfilled in order to constitute property, even
of the most simple and primitive sort. This is the recognition by others of a
man’s appropriations as something which they will treat as his, not theirs,
and the guarantce to him of his appropriations by means ol that
recognition,?

This is undoubtedly true. It means that property cannot simply
be grabbed. The institution must be recognised before one can
rightfully own a good. And if the institution is set up by joint
agreement, there is unlikely to be any major moral problem
concerning its justification.

But why should the institution be the subject of universal
agreement? What is it about the system of private property
which demands universal assent to it? Green sees the answer in
terms of the benefits it has over the only allernative to the
institution of private property he considers: the joint
ownership which is found in tribal societies. Green argues:

From the moral point of vicw .. . the clan-systemn is defective, because under
it the restraint imposed upon the individual by his membership of a society is
not, and has not the opportunity of becoming, a self-imposed restraint, a [ree
obedience, to which, though the alternative course is left open to him, the
individual submits, because he conceives it as his true good,1?

It must be said, though, that the same is often true of the

institution of private property when it becomes posited in law

or custom. Nevertheless, Green argues that the clan prevents
the development of any genuine individuality. Not only is this
undesirable in itseif, but without any developed individuality,
there can be little moral responsibility or, eo ipso, any moral
consciousness. The precondition for such individuality is
thought to be private property:

A necessary condition at once of the growth of a free morality, i.e. a certain
behaviour of men determined by an understanding of moral relations and by
the value which they set on them as understood, and of the conception of
those relations as relations between all men, is that free play should be given

_when they make use of their property? Green writes:
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1o every man’s powers of appropriation. Moral freedom is not the same
thing as a conirol ever the outward circumstances and appliances of life. It is
the end to which such control is s generally necessary means, and which
gives it its value. In order to obtain this control, men must cease 1o be limited
in their activities by thc customs of the clan. The range of their
appropriations must be extended; they must include morc of the permanent
material on which labour may be expended, and not merely the passing
products of labour spent on unappropriated material; and they must be at
once secured and controlled in it by good-will, by the scnse of a common
interest, of a wider society, of a society to which any and everyone may
belong who will observe its conditions, and not merely those of a particular
parentage; in other words by the law, written or unwritten, of a free state.!!

Now, it will be recalled, for Green, society is the basis of
property rights, But here he is advocating property as a
precondition for individuality. This is not a contradiction as
some might be inclined to think. Green is arguing that private
property is a necessary condition for there to be individuality
in socicty. And as he writes: ‘That end is at once the
emancipation of the individual from all restrictions upon the
free moral life, and his provision with means for it.’2

This moral life depends upon the moral will. The ability of
forming and acting upon a moral will is, for Green, the
essentially human quality. It is necessary, therefore, that this
moral will be developed. Green’s central claim is that this is
only possible within a system of private property because
otherwise one would be tied to the clan and incapable of free
individual expression. But does property allow free individual
expression? It might for the wealthy, but what about the poor?
And what if the wealthy do not in fact exhibit moral qualities

The rationale of property . . . is that everyone should be secured by society in
the power of getting and keeping the means of realising a will, which in
possibility is a will directed to social good. Whether anyone’s will is actually
and positively so directed, docs not affect his claim to the power.!?

In other words, property is deemed necessary for a moral will
to develop, but if people actually behave immorally in a
‘propertarian’ system, then that is merely an historical
contingency.

But is any of this convincing? Green’s arguments only get off
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the ground because he assumes the one alternative to private
property is the clan, where all identity is submerged in the
community. But is this s0? People are not restricted to the
choice of either individual, isolated production and enjoyment
of produce, or worship of the community {or state) to the
extent that it is thought to exist over and above all individuals.
People are not confined to the choice of private property on
the one hand, and communally or state-owned property on the
other, Certainly, these two occurrences of property are the
most common, but there is at least one other possible
~approach to external objects. They are not owned or
controlled exclusively by the state (community) or by an
individual, but are shared by co-operating individuals.
Perhaps the most seminal example of this today is the workers’
co-operative. Now, some of these may take the form of
individual ownership, or of the co-operative being regarded as
a communal ‘being’ over and above the individuals who are
members of it. But some co-operatives are quite unlike either
of these alternatives. In some co-operatives, individuals work
together in such a way that private property is not stressed
within the process of production, and neither is the co-
operative (the institution) regarded as the owner of the means
of production (though it might be legaily), nor as an end in
itself. The autonomous individuals relate to each other as
sharing, co-operating individuals. This alternative to the
(usually competitive) property owning individual on the one
hand, and the submersion of the individual in the collectivity
on the other, is a possibility which shows that private property
~ is not necessary for individuality to develop.

What is more, though it is true that close communities can

often stifle individuality, it is not necessarily the case that this
is more true of ‘non-propertarian’ than of ‘propertarian’ ones,
Small communities which are based on private property can be
just as monolithic as communities where private property is
not prevalent. What is important is how tolerant a community
is to what it considers to be deviance, and there is no reason to
think that the institution of private property makes people any
more tolerant towards unusual behaviour.

Furthermore, what moral qualities does Green think that
private property allows to develop which would be lacking in a
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society where the institution of property was not present? Does
he think that one can only be liberal with property? But one
can be liberal with affection, assistance, in short, with many
things besides possessions. Lawrence C. Becker has pointed
out that private ownership is far from being necessary for the
development of virtue. If virtue requires the development of
various skills, then they can be developed without private
property. Skills associated with management or use merely
-require the use of the things needed and, perhaps, some
instruction. The things themselves do not have to be owned.
Creativity does not require property, only the ability to
consume whatever raw materials are necessary. And what
Becker refers to as the ‘dispositional virtues’ (namely,
temperance, self-control, perseverance and generosity) do not
require private property for their development either.
Generosity, for example, can be taught to a child by reference
to things like personal services. Promises, expectations and
delays in gratification—in fact, social interactions in general—
allow the development of self-control, and so on. Becker is
surely right in pointing out that these qualities are learned
much more from social interactions than from dealing with
one’s private property.*

Moreover, it could be argued that the institution of private
property stultifies human development, rather than encour-
ages it. The point is made by Marx with regard to the
production process as it occurs under the system of private
ownership of the means of production:

Production does not produce man only as a commodity, the human

- —commeodity;- man-in-the-form-of-a- commodity-it-alse-produces-him-as-a-- - -

men_ta{fy and physically defuananized being. ... Immorality, malformation,
stupidity of workers and capitalists. ... Its product is the self~conscious and
self-acting commodity .. . the human commodity,!®

If Marx is correct in his description of capitalist property
relations, then the requirement of moral development would
constitute an argument against, rather than for, the institution
of private property. :

There are further difficultics with Green’s ‘derivation’. He
observed at the begining of his argument that the question of
appropriation should not be confused with the question of
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why appropriation is or should be deemed rightful. Green’s
arguments as to why appropriation is considered rightful (i.e.
because it allows or facilitates moral development) do not
specify what particular appropriations are justified. Clearly,
one cannot be justified in appropriating just anything?—e.g.
can one justifiably appropriate the cosmos? Limits must be set
upon what can be appropriated and how it can be
appropriated legitimately. One posibility would be to
complement Green’s general ‘justification’ of property rights
with a specific argument such as the one concerning first
occupancy. But I have yet to discover any valid argument
which purports to determine who it is that owns what. A more
revealing approach would be to extrapolate from Green’s
general argument towards a specific one concerning the
legitimate distribution of goods, for without the specification
of criteria determining who the holders of property will be, the
‘derivation from moral development’ is worthless.

How could the specification of property holders arise from
Green’s position? If moral development is what is at issue, are
we to suppose that those in most need of moral development
are the ones who should appropriate most? Is moral depravity
to count as a reason for holding property? The suggestion is
clearly too ridiculous to bear considering. Are we, then, to
assume that most property should go to those most morally
suited to administer that property? Should property go to the
most morally developed? If so, who is to judge who is the most
morally developed? The most morally developed? But that
would involve an infinite regress. And what if owning property

actually led to moral decline? To transposc Acton’s famous

- epigram, what if the ownership of property corrupts and the
absolute ownership of property corrupts absolutely? Insofar as
wealth creates power, there might be some cause for asserting
this, What if it were the case that the structural position in
society occupied by property owners and determined by their
property holdings itself determined the extent of their moral
degeneracy? There would appear to be at least as much
evidence in favour of this hypothesis as there is in favour of the
claim that private property encourages moral development or
responsibility.

Furthermore, it is unlikely that the corruption endemic in
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property-based societies is merely contingent and not rooted in
the institution of private property itsclf, The people who have
the most property will almost certainly be those who are most
skilful at its acquisition. And that does not suggest generous,
caring, sharing, highly moral individuals. What does the
ability to carve out great riches for oneself say about the moral
make-up of those concerned? Greed, selfishness, a cut-throat
mentality and expedient materialism are the qualities which
spring to mind, rather than a concern with morality. And what
about those who have been brought up in conditions of
excessive wealth? Are they the more moral for it? Or do they
expect preferential treatment, greater luxury, and all without
labour on their part? Do they show concern for the rest of
humanity, or do they exhibit class-based contempt for others
less privileged than themselves, and less privileged more often
than not through no fault of their own? Property is part of the
reason for our lack of moral concern—it is not the
precondition of virtue.

Moreover, as Green writes: ‘Property implies a permanent
possession’. But he advocates private property because it
supposedly allows moral development. What about generos-
ity? Property certainly allows one form of it. It allows one to
surrender one’s permanent possessions. The right to the
permanent enjoyment of a good can be relinquished. But is
this a good reason for establishing such a right? Should we give
everyone the right to kill, so that they can exhibit their moral
development by allowing others to live? What property rights
allow is the right not to behave morally, the right to exclude

- -others-from what they-are-in-need-of.-In-short; if one’s main- —

concern is with moral development, that constitutes a good
reason for rejecting the institution of private property.

NOTES

l. Plato, The Republic, trans. and with an intro, by H. D. P. Lee
{Harmondsworth: Penguin, 1955}, p. 219,

2. Aristotle, The Politics, trans. and with an intro. by T. A. Sinclair
(Harmondsworth: Penguin, 1962), p. 63. This, of course, relates to my
carlier discussion of private property and efficiency. Sce Chapter 6
above.
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b

For an example of effective co-operative labour, consider the Mbuti
hunt. Colin Turnbull writes that ‘hunting, for a pygmy group, is a
co-operative affair—particularly net hunting. ... Even these groups
that hunt mainly with bow and arrow hunt not as individuals, but rather
for the group as a whole. Bul for the net hunters it is impossible to hunt
alone. Men, women and children all have to co-operate if the hunt is 1o
be successful’. Colin M. Turnbull, The Forest People (London; Picador,
1976), p. 91. In fact, this co-operative labour might be thought to
provide the social cement which holds Mbuti society together.
Aristotle, op. cit., p. 64.

As Hastings Rashdall states: 'Aristotle’s intensely aristocratic moral
theory, according te which virtue was only possible to gentlemen of
education and “private means™, while the slave and even the frec artisan
(if he was nol a citizen) werc mere means to virtue or noble life in
another, prevented his arriving at any fully thought out theory which
could be acceptable to those who have rejected his narrow civic and
class morality.” Hastings Rashdall, ‘The Philosophical Theory of
Property’, in L. T. Hobhouse e al., Property: Its Duties and Rights
(London: Macmillan, 1915), p. 37.

See Thomas Hill Green, Lectures on the Principles of Political
Obligation {London: Longmans, Green and Co., [911), p, 211,
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See Lawrence C. Becker, Property Rights: Philosophical Foundations
(London: Routledge and Kegan Paul, 1977), pp. 86-7.

. Karl Marx, ‘Economic and Philosophical Manuscripts’, in Early

Writings, intro. by Lucio Colletti, trans. Rodney Livingstone and
Gregor Benton (Harmondsworth: Penguin, 1975), p. 336.
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10 The Dertvation from Human
Nature

But though it be possible for men to maintain a small uncultivated society
without government, it is impossible they should maintain a society of any
kind without justice, and the observance of those fundamental laws
concerning the stability of possession, its translation by consent, and the
performance of promises. These are, therefore, antecedent to government,
and are supposed to impose an obligation before the duty of allegiance to
civil magistrates has once been thought of,

David Hume

1 now come to my final examination of an attempt to derive
rights in private property from first principles. All the other
attempts to establish the philosophical foundations of
property rights have been found to be unconvincing. Perhaps
it is here in this final analysis that private property will be
shown to be a morally compelling right? Perhaps it is here in
the philosophy of David Hume that property will reveal itself
as morally legitimate?

In his famous Treatise of Human Nature, Hume posits a

~ —necessary condition for property rights: Wereit the case thata

good were in abundance, the notion of private property in
such a good would be redundant, On the other hand, if the
good in question were extremely scarce, then it would be
difficult to regard property claims to it as being just. Not only
that, if the good in question were in great demand, it is difficult
to see how exclusive claims to it could be enforced. If it were
really sought after (for example, the rare antidote to a lethal
virus everyone had contracted), how could even the
enforcement agencies be expected to protect, or even respect, a
minority’s title to it? Hume therefore reaches the conclusion

113




114 The Philosophical Foundations of Property Rights

that property only makes sense when a good is in limited, but
not too limited, supply. A necessary condition for a just claim
to private property is partial scarcity.

Now, it is clear that many of the goods which we desire are
found in such relatively scarce quantities. Hume wishes to
argue that this fact, coupled with certain aspects of human
nature, provides the justification for a system of private
property. However, Hume made a great advance over most
other theorists of property rights in not considering such facts

about human nature in themselves to entail an individual’s "

right to property. As was the case with T. H. Green, property,
for Hume, arises socially. Property arises through the necessity
of social interaction between individuals. Property arises in the
context of general rules which are arrived at by individuals so
as to enable them to exist socially, Property is the child of
justice. Can Hume develop a derivation of property rights
from certain unquestionable facts about human nature such
that for individuals to exist socially, then property rights are
necessary? If he can, such a derivation would be a compelling
one. Well, let me examine Hume’s arguments and see if they
stand up.

Hume begins by outlining the advantages of society. Given
that we desire to live socially, then it is incumbent on us to

observe certain rules which allow social harmony. Such rules -

are necessary because our nature prevents us from living
harmoniously with others unless we are guided by general
rules—rules which our reason provides. But what is it about
our natural predicament which requires rules concerning

property? Hume writes:

There are three different species of goods, which we are possessed of; the
internal satisfaction of our minds, the external advantages of our body, and
the enjoyment of such possessions as we have acquired by our industry and
good fortune. We arc perfectly secure in the enjoyment of the first, The
second may be ravished from us, but can be of no advantage to him who
deprives us of them. The last only are both exposed to the violence of others,
and may be transferred without suffering any loss or alteration; while at the
same time, there is not a sufficient quantity of them to supply everyone’s
desires and necessities. As the improvement, therefore, of these goods is the
chicf advantage of society, so the instability of their possession, along with
the scarcity, is the chief impediment.!

i
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Hume claims that we naturally desire to have the pleasure
derived from possessions to be as secure as those derived from
the mind. But how is this to be achieved? Hume’s answer is
through the institution of property.

There is another facet of our nature which Hume takes to be
relevant. We tend to reserve most of our concern for ourselves.
We extend some concern to our relatives and acquaintances,
but not as much as we keep for ourselves. Strangers enjoy our
least concern. Hume posits that this partiality not only affects
our behaviour, but infects even our notions of vice and virtue.
But such partiality makes society difficult. How is it to be
attenuated to as to facilitate social existence?

The remedy ... is not derived {rom nature, but from ertifice; or more
properly speaking, nature provides a remedy in the judgement and
understanding, for what is irregular and incommodious in the affections. For
when men, from their early education in society, have become sensible of the
infinite advantages that result from it, and have besides acquired a new
affection to company and conversation; and when they have observed, that
the principal disturbance in society arises from those goods, which we call
external, and from their looseness and easy transition from one person to
anather; they must seek for a remedy, by puiting these goods, as far as
possible, on the same footing with the fixed and constant advantages of
mind and body.?

But might it not be the case that the very problem is to try to
put such goods on such a footing? Might it not be the case that
because we are used to enjoying the pleasures of the mind (and
according to Hume, the body to a lesser extent) without
interference, we mistakenly extrapolate this towards external

‘objects? Instead of realising that external objects do not have

to be permanently possessed, we jump to the conclusion that if
our minds and bodies are enjoyed and ever-present, then
external objects, to be enjoyed, must also be ever-present, But
such a conclusion would obviously be a non sequitur. Rather
than reason informing passionate behaviour by subjugating
one’s activity to general rules (justice), reason could instead
inform one that it is not necessary to have the exclusive use of
a good in order to be able to derive enjoyment from it. And so
when Hume, with regard to putting the advantages of external
goods on a par with those of mind and body, writes that ‘this
can be done after no other manner, than by a convention
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entered into by all the members of the society to bestow
stability on the possession of those external goods, and leave
everyone in the peaceable enjoyment of what he may acquire
by his fortune and industry’,? we must ask whether the desire
to do so does not rest on a mistake or some confusion, We
must enquire as to whether or not the association of ideas? (in
particular, the constant accompaniment of enjoyment by
cxclusive use),5 which has mistakenly led to the assumption
that exclusive use is a condition of enjoyment, should not be
corrected by reason, rather than our behaviour be qualified by
general rules which allow some goods to be enjoyed through
exclusive use and most goods to be out of bounds. Clearly,
unless we are extremely affluent, and this affluence must be
bought at the cost of another’s poverty, then the amount of
goods which exclusive use allows us to enjoy is only a fraction
of that amount of use which we are prevented from enjoying,
because the institution of private property means that most
goods would ordinarily be the preserve of others.

This state of affairs could be contrasted with that of the
family, where any notion of ‘mine’ and ‘thine’ is often
attenuated. Why should the family situation not be
generalised? As Hume writes:

It is casy to remark, that a cordial affection renders all things common
among friends; and that married people in particular mutually lose their
property, and are unacquainted with the nine and thine, which are so
necessary, and yet cause such disturbance in human society. The same effect
arises from any alternation in the circumstances of mankind; as when therc is
such a plenty of anything as satisfies all the desires of men; in which case the
distinction of property is entirely iost, and everything remains in common,

-This we-may-ohserve with-regard to-airand water, though the most valuable ~  :

of all external objects, and may easily conclude, that if men were supplicd
with everything in (he same abundance, or if everyone had the same affection
and tender regard for everyone as for himself; justice and injustice would be
equally unknown among mankind.s -

But does partial scarcity rule out an extension of the family
situation to the whole of society? Shortage does not lead to the
breakdown of the family; in fact, it can often bring it closer
together. Partial scarcity, then, does not seem to present the
main difficulty. What would appear to be lacking generally in
western society is the commitment to sharing which is found

T
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within the family, but is rare outside of it. But is it impossible
for such sharing to be extended beyond the famlly?_Moreovcr,
might it not be the case that the reluctance to share is the regul'g
of a shortage, not of goods, but of a feel}ng of community?
And might it not also be the case that this is due to private
ty?
prt\lﬁﬁl;,y .though, should one be concerned with c.ommunity?
Why should one not just be concerned solely with _oneself?
Why not be a pure egoist? Hume wishes to reject isolation; and
he does so because he considers society to be advantageous to
the individual. The actual advantages of social existence
offered by Hume for our contemplatior} (which recommend a
concern for society because of selfish reasons) are the

following:

When every individual person labours apart, anq only for h}mself, his fc::lr_ce
is too small to exccute any considerable work; his _labour being err}ployc T-
supplying all his different necessities, he never attains a perfection u; alllny art;
and as his force and success are not at all times cqt;al, the llcast ailure in
either of these particulars must be attend?d with 1l?ev1table pain and misery.
Society provides a remedy for these #iree inconveniences. By the conjunction
of forces, our power is augmented; by the partition of employments, 0u§
ability increases: and by mutual succour we are less cxposed_ to fortune an
accidents, It is by this additional force, ability, and security, that society
becomes advantageous.”

Whereas these aspects of society do rec.om.me.nd a social,
instead of an isolated existence, they might instead be thought
to militate against private property, rather than call for it.
When 1 weighed up Bentham’s arguments, I observed that the

---movements-of-capital-can-undermine-security.-As regards the - .

force produced by co-operation and the slgill derived from the
division of labour, one might feel inclined to regard the
products of force and ability as social products. It is only by
means of social activity that such advances are made over
isolated individual labour. Why, then, should one regard the
products of such social activity to be anything other than
social products, rather than goods to be prwately and
exclusively acquired? What is more, the fragmentation of
socicty which can be conceived of as arising from private
property might indicate that the very fo.rce,. ability and security
which can be derived from social activity is threatened by the
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institution of property. A concern with these benefits from
society would seem to suggest a critique of property, rather
than a defence or justification of it.

But irrespective of thesc criticisms, Hume’s arguments for

property rest upon a specific conception of human nature. This
is made clear when he writes:

Here then is a proposition, which, 1 think, may be regarded as certain, that it
is only from the selfishness and confined generosity of men, along with the
seanty provision nature has made for his wants, that justice derives its

origin®

So, the need for the particular social rules which Hume
envisages to fall under the rubric ustice’ arises out of what
Hume takes to be the selfish disposition of human beings. But
how can Hume be sure that what is true of his European
contemporaries is true of all men and women in all societies?
Certainly, a study of Hume’s acquaintances would suggest that
people might by nature be selfish. But would we be justified in
concluding that all human beings were naturally seifish—that
selfishness was a universal trajt of humanity?

Hume is attempting to prove that property makes sense
because of human nature.’ But the examples of humanity
which he takes to depict ‘human nature’ are men and women
who live in societies dominated by property relations. How
could one be sure that, rather than selfishness being a universal
characteristic of humanity, sclfishness was not instead the
product of a society where a considerable stress was laid on

pr’vat'e*’propel‘ty'?”H()W"'COUldf*OﬂE* be -sure.- that *lt -was -not |

property which produced the selfishness in  question?!?
Without such an assurance, Hume’s ‘derivation’ from human
nature would be viciously circular.

So, a trait found in ‘propertarian’ societies is used to ‘prove’
that property is a necessary human institution, However, it
could easily be argued that selfishness is a product of asociety
based upon property.!! Tt might be that because property
rights separate individuals, because property-oriented societies
tend to stress competition, rather than co-operation, and
because ‘propertarian’ socicties make a virtue out of self-
reliance, rather than mutual aid, it is the institution of property
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itself which is responsible for the very characteristics which
Hl}mc takes for granted to necessitate property rights being
universally acknowledged. Without property, it is at least
conceivable that people would be less selfish. In which case
there would be no need for property rights to be institutedj
Property would only be neccssary when it existed! In other
“fords, how can we be sure that Hume’s arguments are not
c1rcqlar? pr can we be sure that arguing for the necessity of
the institution of property is not something akin to a self-
fulfilling prophecy? ‘

Now, Fhis might lead one to argue that although Hume has
not provided the grounds for legitimately instituting property
he has shown that if property has been instituted, then it is now
a necessary and indispensable fact of life. But this could not be
used to [egitimise present distributions of property, nor can it
be taken for granted that it is impossible to establish a non-
propertarian society. And if it were true that people would be
less selfish in a society where there was no property, then this
would be a pgood reason for working towards the
disestablishment of the institution of property.

How, thoug'h, could such conjectures as to the nature of
non-propertarian humanity be assessed? One answer to this
question is sumply to engage in empirical ethnographic
research to see if there are any socicties which we would wish
to describe as non-propertarian. The existence of one such
people would seriously undermine Hume’s contentions
concerning human nature.!? This would falsify the premises

. upon which Hume’s ‘derivation’ of property is built. But even
if no such empirical findings were forthcoming, should we

have any confidence in Hume’s assumptions? How could

"Hume’s claims about human nature be unguestionably

accepted? Although Hume rejects social contract theories of
government, he himself is subject to all the criticisms which
can be levelled against the concept of the state of nature that is
presu.pposecl by contract theorists. Where does Hume acquire
his view of human nature from? It is from viewing men and
women in his own society. Hume himself is open to the charge
of projecting a notion of human nature which is derived from a

culturally-specific view of humanity onto humanity in
general.!3
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Similar difficulties attend Hume’s other factor: partial
scarcity. It will be recalled that Hume regarded partial scarcity
as a necessary condition for rules of justice to become
applicable. As Hume remarks:

. if every man had a tender regard for another, or if nature supplied
abundantly all our wants and desires, that the jealousy of interest, which
justice supposcs, could no longer please; nor would there be any occasion for
those distinctions and limits of property and possession, which at present are
in use among mankind. Increase to a sufficient degree the benevolence of
men, or the bounty of nature, and you render justice useless, by supplying its
place with much nobler virtucs, and more valuable blessings. The selfishness
of men is.animated by the few possessions we have, in proportion to our
wants, and it is to restrain this selfishness, that men have been obliged to
separate themselves from the community, and to distinguish betwixt their
own goods and those of others.'

Not only can it be argued that selfishness is the product of, not
the reason for, property (particularly insofar as propetty
involves the separation of the owner from the rest of the
community—hence a cause of selfishness), but it can also be
argued that partial scarcity is the product of property. How
might this be so?

Hume argues that society increascs productivity by the
division of labour. Private property ensures that this will occur
in the context of a market society (and this is undeniable when
the means of production are privately owned). In order to
prosper, the division of labour ensures that it is necessary to
sell one’s private produce which does not itself meet all one’s
individual requirements. In order to buy food, a shoemaker

- must-sellthe shoes-he-or-she manufactures, This can only be

accomplished if a market exists for the producer’s commod-
ity—in this case shoes. If the market is not already present,
then it must be artificially created. As Marx writes:

Under the system of private property ... each person speculaies on creating a
new need in the other, with the aim of forcing him to make a new sacrifice,
placing him in a new dependence and seducing him into a new kind of
enjoyment and hence into cconomic ruin. Each attempts to establish over the
ather an alien power, in the hope of thercby achicving satisfaction of his own
selfish needs. With the mass of objects grows the realm of alien powers to
which man is subjected, and each new product is a new potentiality of
mutual fraud and mutual pillage.!3
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How can it be assumed that partial scarcity is the universal
plight of humanity when it can be argued that scarcity is the
result of needs engendered by private property?!é If many
needs are the products of private property, they cannot be used
to argue for the moral justification of its existence. The
contrary is more likely to be the case. And how can the
proliferation of needs be morally justified?

The question remains, however, as to whether or not there
are some needs which are not socially produced which justify
property rights. But this question can be dealt with in the same
way tha; the question of human npature was. Empirical
1'esearch into human needs would have to be undertaken and,
for Hume’s argument to be successful, it would have to be
shown that they inevitably led to a partial scarcity which
dqmanded private property. There would appear to be no
evidence to substantiate such a claim. Not only do certain
forms of social production not necessitate the growth of needs
(there is no requirement for a market as such), but they appear
to be quite capable of satisfying whatever needs there ate in a '
less wasteful manner than the system of private ownership of
the means of production—the latter being subject to its own
capricious behaviour whereby economic resources are often
laid idle so as to increase profit, or where necessities are
hoarded so as to push up their price."”

.We must, therefore, reach the conclusion that Hume has
failed to derive rights-in private property from indisputable
universal characteristics of human nature. However, he does
suggest to us a reason why the notion of private property may
have arisen. We require the words ‘mine’ and ‘yours’ to refer to,

amongst other things, the pleasures of the mind. We require

the words if we are to determine who is pleased, who ‘has’
some particular pleasure. But pleasures, as with such things as
phobias, are logically inalienable. Private property may well be
the result of illegitimately extrapolating the use of the word
‘mlpe’ when it identifies the logically inalienable to those things
which are not logically inalienable. What is often missed is that
such an extrapolation involves a change of sense, This
becomes obvious when it is realised that my goods are owned,
but this is not so with regard to my pleasure or phobias, except
metaphorically. : '
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Furthermore, the failure to derive rights in private property
from indisputable characteristics of human nature suggests a
possible critique of the institution of private property. If the
characteristics which Hume concentrates on are not universal,
but are the result of living in a society which revqlves around
private property, then those charactt_aristics', if they are
undesirable, constitute an argument against private property,
rather than an argument in favour of it. However, thel.'e 15 one
respect in which Hume can be seen to make a considerable
advance over most other theorists of private property—he sees
property as a result, in part, of social int_eraction. His view is
that society involves a sense of common interest, gpd becauﬁe
of this, general rules arise which regulate angi- facilitate social
intercourse. Regarding property in particular, everyone.
realises that it is in the interest of each to leave everyone else’s
possessions alone, as long as they act in a reciprocal manner. '3
That the exclusive use of a good may be respected by others is
certainly a possible outcome of social relationships,

It is this insight which Hume had that I shall make most use
of in my presentation of an alternative theory of exclusive use
to that of private property. And it is necessary to deve]op.an.
alternative theory, because Hume assumes that it is somethl_ng
approximating to the full liberal conception of property which
mutual respect for possessions entails. But how does the
common respect for possessions necessitate the ..rlght Eo hire
them out, or the right to leave them to another in one’s will?
Why is it property that needs to be recognised? Why not
merely temporary possession? If Jones were to presume ‘ghat
temporary possession was what was needed to be recognised

and Brown were to presume that it was property which needed
to be so, why should Jones be held to Brown’s conception of
property? Surely, all would have to_reduce to the hig_hest
common factor; and in this case it would be qualified
possession and not property. I must now attempt to draw my
conclusions together.
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objects. The qualities of the mind are selfishness and limited generosity;
and the situation of external objects is their easy change, joined to their

scarcity in comparison of the wants and desires of men.’ Ibid., p. 224.

10, As Alasdair Maclntyre comments: ‘Hume treats moral rules as given,
partly because he treats human nature as given. Bven though a
historian, he was an essentially unhistorical thinker.’” Alasdair
Maclntyre, A Short History of Ethics (London: Routledge and Kegan
Paul, 1967), p. 175.

1. Maclntyre wriles: *We are so constituted that we have certain desires
and nceds; these desires and needs are served by maintaining the moral
tules. Hence their explanation and justification.” Ibid. However, if such
desires and needs are the products of such moral rules, they would
hardly constitute either an explanation or a Justification,

12. Ethnographies of those peoples for whom sharing is a central feature of
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. __their socicties would appear to_offer an empirical refutation of Hume's-- -

belief in the universal nature of humanity. See, for example, the account
of sharing amongst the 'Kung in Patricia Draper, ‘The Learning
Environment for Aggression and Anti-Social Behaviour among the
!Kung’, in Ashley Montagu (ed.), Learning Non-Aggression {Oxford:
Oxford University Press, 1978), pp. 44-7. Furthermore, the Yaghan
Indians show little respect for their possessions, even their tools. *The
European observer has the impression that these Indians place no value
whatever on their utensils angd that they have completely forgotten the
effort it took to make them. Actually, no one clings to his few goods and
chattets which, as it is, are often easily lost, but just as easily replaced. . .,
The Indian docs not even exercise care when_he could easily do so. A
European is likely to shake his head at the boundless indifference of these
people who drag brand-new objects, precious clothing, fresh provisions,
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and valuable items through the thick mucl, or abandon them to their swift
destruction by children and dogs.... Expensive things that are given
them are treasured for a few hours, out of curiosity; after that they
thoughtlessly let everything deteriorate in the mud and wet., The less they
own, the more comfortable they can travel, and what is ruined they
occasionally replace, Hence, they arc completely indifferent to material
possessions,” Martin Guisinde, quoted in Marshall Sahlins, Stone Age
Fconomics (LLondon: Tavistock Publications, 1974), p. 13. If it were a
universal trait to want possessions to be as permanently ‘ready-to-hand’
as mental and physical enjoyments, one would expect it to encompass
such ordinarily valuable objects as tools, Does this not reveal the
culturally-specific nature of Hume's pronouncements?

It is ironic that Hume should stumble down the same path as not only
Locke, but Hobbes too. Hobbes assumed that the life of human beings
in a state of naturc would be ‘solitary, poor, nasty, brutish and short’.

- The natural condition of humanity is where ‘every man is enemy to

every man’, Hobbes is confident that human beings would be like this in
a state of nature, because of the behaviour of his contemporaries: *“When
taking a journey, he arms himself, and seeks to go well accompanied,
when going to sleep, he locks his doors; when even in his house he locks
his chest; and this when he knows there to be laws, and public officers,
armed, to revenge all injuries shall be done to hix; what opinion he has
of his fellow subjects, when he rides armed; of his fellow citizens, when
he locks his door; and of his children, and servants, when he locks his
chest.” Thomas Hobbes, Levigthan, ed. and with an intro. by John
Plamenatz (London: Fontana, 1962), p. 144. What 1s wrong with
Hobbes’ argument is that it might very well be the case that such mutual
mistrust is generated by the structure of one's contemporary society—a
structure which is preserved and given its specific form by “laws, and
public officers, armed’. The reason why one cannot trust one's fellows
could well be due to the behaviour produced by living in such a
society—in particular, this could be so to the extent that property
breeds competition, and inequality engenders resentment. It is for this
reason that one cannot extrapolate from tendencies in one’s own society

+-to astate-of nature-Similarly, Hume-cannot-extrapolate to-auniversal —

human nature from tendencies prevalent in his society.

Hume, A Treatise of Human Nature, op. cit., p. 225,

Karl Marx, ‘Economic and Philosophical Manuscripts’, in Early
Writings, intro. by Lucio Colletti, trans. Rodney Livingstone and
Gregor Benton (Harmondsworth: Penguin, 1975), p. 358,

For an illuminating discussion of the relative nature of scarcity, sec
Sahlins, op. cit., pp. 1-39.

Thorstein Veblen offers a similar critique of private property: ... the
common practice has come to be partial employment of equipment and
man-power on terms satisfactory to the owners; often rising to
something near fuli employment for a limited time, but always with the
reservation that the owner retains his legal right to withhold his
property from productive use in whole or in part. Plainly, ownership
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would be nothing better than an idle gesture without this legal right of
sabotage. Without the power of discretionary idleness, without the right
to keep the work out of the hands of the workmen and the product out
of the market, investment and business enlerprise would cease. This is
the larger meaning of the Security of Property,’ Thorstein Veblen,
Absentee Ownership and the Business Enterprise in Recent Times: The
Case of America (Boston: Beacon Press, 1967), pp. 66-7. Clearly, this
applies equally to Bentham’s ‘derivation’ from utility.

[8. See Hume, A Treatise of Human Nature, op. cit., p. 221.




11 Conclusion

The first man who, having cnclosed a picce of ground, bethought of saying
“This is mine’, and found people simple cnough to believe him, was the real
founder of civil society, From how many crimes, wars, and murders, from
how many horrors and misfortunes might not anyone have saved mankind,
by pulling up the stakes, or filling up the ditch, and crying to his fellows:
‘Beware of listening to this impostor; you are undone if you once forget that
the fruits of the earth belong to us all, and the earth itself to nobody.’
Jean-Jacques Rousseau

I have examined the major arguments which purport to
establish the notion of property rights from first principles,
and 1 have found them to be invalid. The philosophical
foundations of property rights have been seen to collapse when
subjected to a little subsidence. This does not prove once and
for all that the notion of property rights is groundless or, what
would be even more consequential, spurious. We may
justifiably conjecture, though, that there is not, and never will

be, a persuasive and valid argument which derives from first
“principles individual rights to property. Such an hypothesis

might be provisionally accepted until such time as an effective
proof of property de jure was formulated and, correlatively,
falsified that hypothesis.!

However, there is a reason why such a falsification might be
thought unlikely. Many of the arguments I have considered
focus upon the individual in isolation. This is not surprising
when most ‘propertarians’ regard the ideal society as being one
where its individual members are left to enjoy their property
without any interference from others. Many of the arguments [
have looked at were propounded by individualist liberals who
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tend to regard society as analysable through its isolated parts.
For a similar reason, this should not surprise us either. Most
individualists since Hobbes? are of the opinion that any society

s constituted by no-more than its isolated individual members,

As one famous critic of liberal individualism remarks:

. individualism has been an ocutstanding characteristic of the whole
subsequent liberal tradition. Individualism, as a basic theoretical position,
starts at least as far back as Hobbes. Although his conclusion can scarcely be
called liberal, his postulates were highly individualistic, Discarding
traditional concepts of society, justice, and natural law, he deduced political
rights and obligation from the interest and will of dissociated individuals.?

With such a social ontology, it is hardly surprising that many
liberals attempt to derive property rights from a focus upon
the individual in isolation. We might postulate that this will be
true for those most concerned to provide philosophical
foundations for property rights. Liberals tend to regard
themselves and others as something like isolated ‘monads’,
who ought to be left alone. They are to be free within their
respective, distinct boundaries of rights. Consequently, liberals
will tend to attempt to justify property by focussing upon
individuals as such isolated monads.

But there is, I suggest, reason to think that the notion of
property rights could not possibly be established by attending
to the individual in this way. What an adequate derivation of
property rights would look like must depend upon what
property rights are taken to be. Individualists, if they focus
their attention solely upon an isolated individual and his or her

e *relation"'tOJthingS", "WOlJld*hanlftO*TG'gaId’ property’ri’ghts as 7 .

pertaining solely to those ‘things’. But a central aspect, perhaps
the most central aspect, of our conception of private property
is that others are excluded from the use of a good if the
owner’s permission is net granted. Even A. M. Honoré, who, it
will be recalled, adumbrated eleven incidents of property,* is of
this opinion:

The right to pessess, viz. to have exclusive physical control of a thing, or to
have such control as the nature. of the thing admits, is the foundation on
which the whale superstructure of ownership rests. It may be divided into
two aspects, the right (claim) io be putin exclusive contro] of a thing and the
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right to remain in control, viz. the claim that others should not without
permission, intetfere.s

Property rights relate the owner of a good to non-owners of
it—albeit principally by means of a relation of exclusion. The

- concept ‘property rights’, therefore, is a relational one. What

kind of argument (other than an invalid one) could derive a
social, relational notion from a study of an individual in social
isolation? Does this question not suggest that the whole liberal
individualist attempt to establish property de Jure might be a
bogus one?

But is exclusivity sufficient to maintain that property rights
are actually relations between people? Two immediate
difficulties present themselves: first, property is not regarded
as a right against an individual (in personam) but ‘against’ a
thing (in rem); second, rights appear to be too complex to be
reduced to a simple relation, With regard to the first apparent
difficulty, the influential legal theorist, W. N, Hohfeld, argues
that in rem actually means that the right in question is held
against many others, and that legal consistency demands the
distinction between rights in personam and rights in rem to be
recognised as actually being one of ‘paucital’, in contradis-
tinction to ‘multital’, rights. As he explains:

A _pqucit.al right, or claim (right in personamy), is either a unique right
residing in a person (or group of persons) and availing against a single
person (or single group of persons); or else it is one of a few fundamentally

" similar, yet separale, rights availing respectively apainst a few definite

persons. A multital right, or claim (right i rem), is always one of a large
class of fundamentally similar yet separate rights, actual and potential,

_residing in a single -person._{or_single_group-of persons)-but-availing -

respectively against persons constituting a very large and indefinitc class of
peaple.

The first difficulty vanishes when rights in rem are seen to be
multital rights-—rights against many others.

With regard to the second problem, Hohfeld reveals that
‘rights’ is a much more complex concept than might at first be
thought:

... the term ‘rights’ tends to be used indiscriminately to cover what in a given
case may be a privilege, a power, or an immunity, rather than a right in the
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strictest sense; and this looseness of usage is occasionally recognized by the
{lcgal] authoritics,”

Property rights, then, are complexes which include claims,
privileges, powers, and immunities. This complexity is
elaborated by Hohfeld with reference to the various rights of
A, who is the fee-simple owner of a piece of land. The first set
of rights that 4 has are ‘multital legal rights, or claims, that
others, respectively, shall not enter on the land, that they shall
not cause physical harm to the land, etc., such others being
under respective correlative legal duties’. A has, moreover,

an indefinite number of legal privileges of entering on the land, using the
land, harming the land, etc., that is, within the limits fixed by law on grounds
of social and economic policy, he has privileges of doing on or to the land
what he pleases; and correlative to all such legal privileges are the respective
legal no-rights of other persons.

A also has

the legal power to alienate his legal interest to another, ie., to extinguish his
complex aggregate of jural relations and create a new and similar aggregate
in the other person; also the legal power to create a life estate in another and
concurrently to create a reversion in himself; also the legal power to create a
privilege of entrance in any other person by giving ‘leave and license”;, and so
on indefinitely, Correlative to all such legal powers are the legal liabilities in
other persons—this meaning that the latter are subject nolens volens to the
changes of jural relations involved in the exercise of A5 powers.

And the fourth set of rights comprise

an indefinite number of legal immunitics, using the term in the very specific
sense of non-liability or non-subjection to a power on the part of another —

person. Thus A has the immunity that no ordinary person can alienate A’
legal interest or aggregate of jural relations to another person; the immunity
that no ordinary person can extinguish 4’ own privileges of using the land;
the immunity that no ordinary person can extinguish A’s right that another
person X shall not enter on the land or, in other words, create in X a
privilege of entering on the land. Correlative to all these immunities are the
respective legal disabilities of the persons in general.?

In other words, property rights consist in a complex of multital
‘claim-right/duty’, ‘privilege/no-right’, ‘power/liability’ and
‘immunity/ disability’ relations.

Now, though it is clear that ‘property’ is too complex a
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notion to be simply reduced to claim-rights alone, Hohfeld’s
discussion shows that all the various aspects (claim-rights,
privileges, powers, and immunities) are each accompanied by
correlatives—duties, ‘no-rights’,? liabilities and disabilities. In
short, all aspects of property rights which pertain to an
individual are accompanied necessarily by correlatives which
pertain to others. And so, observing that private property is an
aggregate of claim-rights, privileges, powers, and immunities,
rather than bringing the relational nature of property into
question, shows the multiplicity of social relations which the
notion encompasses,

However, if 1 am correct in considering the core aspect of
property to be the claim to the exclusive use of a good, then
that claim-right, because it is part of a jural relation, requires a
correlative duty in another.?® If this is the case, then the
fundamental problem in providing the philosophical found-
ations of property rights can be seen to involve not only
Justifying a claim to exclusive use, but more importantly,
establishing that another is duty bound to observe such a
claim. It is the failure to direct attention to this latter aspect of
property rights which undermines ‘justifications’ of private
property. But the relational aspect of rights means that if
claim-rights are not the core aspect of property rights, then the
cven greater problem of establishing the no-rights, liabilities,
and disabilities of others has to be addressed as well. In other
words, the complexity of the concept ‘property’ does not
weaken my criticism of liberal individualist approaches to
property; it strengthens it.

Some further support for my scepticism with regard to

property rights can be gained from the fegal theorist Morris
Cohen, who is also of the opinion that ‘the essence of private
- property is always the right to exclude others’.!! Cohen
likewise believes that ‘property’ is a relational concept:

Anyone who frees himself from the crudest materialism readily recognizes
that as a legal term ‘property’ denotes not material things but certain rights.
In the world of nature apart from mote or less organized society, there are
things but clearly no property rights.

Further reflection shows that a property right is not to be identified with
the fact of physical possession. Whatever technical definition of propesty we
may prefer, we must recognize that a property right is a relation not between
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an owner and a thing, but between the owner and other individuals in
reference to things. A right is always against one or more individuals, 2

Now, I have suggested that Iiberal individualists will tend to
regard individuals as isolated monads. But property, as we
have seen, Is a relational concept. How is an individualist to
conceptualise relationships? There are two contesting theories
which might be utilised: either relationships are regarded as
internal to the individual monads or they are external to them.

- But if they are internal to them, then elements drawn from civil

society or the state (specific social relationships) cannot be
used to justify aspects of the very same civil society or state
when 'the individual is considered to be prior to them. A
feature of that which is to follow logically cannot be employed
at an earlier point in the argument to establish precisely that
same thing which supposedly follows. This, of course, would
be to argue in a circle; yet it is through such an approach that
traits endemic 1o certain societies are often employed in
attempts to justily universally the practices or institutions of
those societics. With regard to property in particular,
personality types arising within ‘propertarian’ societies are
considered to exemplify universal human character traits, and
the institution of property is thus deemed to be universally
necessary. One cannot validate civil institutions by focussing
upon an individual monad which, it is claimed, exemplifies
humanity prior to civil society, when that monad incorporates
relations which only obtain in civil society. Consequently, by
relying on circularity, the internal approach to relationships

_does not appear to offer much hope of success to those wishing

to validate the full liberal conception of ownership prior to the
establishment of the state or civil society.

What about the external approach, then? If individuals are
thought of as isolated monads, how can an examination of
such a monad in isolation engender relationships between
monads? The production of such relationships would amount
to a greater return from the enterprise than was invested in it.
Now, an examination of an individual monad might reveal a
desire to forgo the use of a good in the belief that another will
forgo the use of a different good, and this latter restraint is to
the advantage of the first individual. But it is difficult to see
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how a right against others can be derived from a consideration
of an individual in isolation, because that would involve
establishing a duty in a quite different, distinct and unrelated
monad, And surely, this could not be ascertained from an
analysis of a single monad. In which case, any such attempt to
derive property rights is surely doomed to failure before it is
even begun. Liberal individualism will tend either to produce
circular arguments in the pursuit of a Justification of property
rights, or to try to bridge the unbridgeable—namely, what are
considered to be completely distinct and socially isolated
monads.

There is a second difficulty which is likely to emerge in the
course of an attempt to validate claims to private property.
The philosophers I have examined seemed or have been taken
to want to justify rights in what I called at the beginning of this
study, following Honoré, full liberal ownership. Many of the
arguments which [ have examined begin with some aspect of
human life which suggests that some possessions are either
necessary, or would maximise happiness, and so on. This, their
proponents believe, means that property rights, full liberal
property rights, have been established. They then usually
proceed to discuss laws to protect these rights, and the need to
create a whole system of political relationships, obligations,
duties, etc. to make this possible. There is some similarity
between this non sequitur and some of the arguments
theologians have used to ‘prove’ the existence of God. For
example, take the argument from design. Because order s
perceived in the universe, the existence of a designer is
deduced. Suddenly we arc told that this means that we should

pray to our saviour, our lord, our master, But as David Hume

so mischievously points out, I3 even if we have ascertained that
a designer was responsible for the universe, we are none the
wiser as to what the designer is like, We cannot legitimately
proceed from the knowledge that a desi gner exists to the know-
ledge that He is the God of Christianity. Similarly, that we
might be better off if we had some possessions which others re-
frained from using does not entail that we can use those goods as
capital to exploit the labour of others. Nor does it mean that we
have the right to any income from them. And neither does it
- mean that we can leave them in our testament to our children. 14

S
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Now, it might be considered wise to reject arguments for the
full liberal conception of ownership and begin to bring
together the arguments for a more restricted, yet more easily
defensible, notion of property. This is essentially the tack
which has to some extent been taken by several of the more
recent approaches to the philosophical analysis of property
rights. Lawrence C. Becker,!s and though much less concerned
to defend the full liberal conception, C. B. Macpherson!é and
James Grunebaum!” have, at least in part, redefined or
restricted the application of property rights. I shall not follow
their lead for the reason that the word ‘property’ as it is used
today is so permeated by the full liberal conception that any use
of the word, even when only a qualified conception of rlghtfl:ll
property is intended, will be likely to resuit in the automatic
acceptance by many of rights to capital, income, etc, My aim,
therefore, is to attempt to weave together the various threads
which I have exposed in the course of this analysis of the major
arguments for property rights into a morally acceptable fabric
regarding the exclusive utilisation of a good, yet which differs
significantly from the full liberal conception which has (so far,
at least) failed to be validated.

When considering Locke’s arguments, I encountered the
sufficiency condition, which prevented anyone from approp-
riating a good except when there is as much and as good left
for others. Clearly, as 1 argued, this condition_ as it stands
prevents the accumulation of capital, But does it prevent all
accumulation? Hillel Steiner makes the following observation:

What protection is to be afforded to the appropriate entitlements of

-—--individuals-originating-at-a- historicatly-later- moment- than-individuals-who —

are members of the first generation?

One solution is to reqlive that no individual’s appropriation of unowned
natural objects may ever be so great as to preclude any other prt?scnt or
future individual from making a similar appropriation. This stringently
conservationist interpretation of the just initial acquisition requirements,
unwieldy as it would be, seems to be the only one which can circumvent the
necessity of periodic distribution. '8

One category which fits such a rigid requirement is
consumables obtained from renewable resources. One could
happily eat and drink within limit, wear certain clothes, etc.,
and do so whilst excluding others, without violating the
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sufficiency proviso. But I have stressed that exclusive use, to be
property, involves a duty which is incumbent upon another.
Does the sufficiency condition establish such a duty?
Apparently not. Why then should one expect to be able to
enjoy certain consumables without interference from others?
The answer is that it is unreasonable to interfere with
another when there is sufficient alternative satisfactory goods
for oneself to enjoy, But if the goods another enjoyed
exclusively were to become scarce, then it would no longer be
reasonable to abstain from using them. Such defeasible
exclusive use would not be a property right—certainly not
property as we understand the term, not the full liberal
conception of property, What is most important about this is
that the exclusive use is not derived from an individual’s claim
(and this lies at the heart of property), but from others’ deferral
of any claim to use the good in question while there is enough
and as good left for themselves. Furthermore, if one could
expect to be left alone to enjoy such consumables (because it is
universally recognised as an unnecessary imposition on
another to interfere in his or her enjoyment of a good when
there is enough for everyone else), then I have described a
scenario of exclusive use which answers the main question of
the relatively dispossessed with regard {o property: ‘What
about the little things I own if there is no such thing as a
legitimate claim to property? This question more often than
not refers to consumables which are in some degree of
abundance--toothbrushes, chairs, ornaments, ete. And it could
be argued that food is only scarce in certain parts of the world
because of the way it is distributed!®- because of private

However, my discussion of Nozick suggests a possible
restriction on such expectations of exclusive use: when the
exclusive use of a good significantly restricts another’s liberty,
then one should realise that others may not respect one’s
expectations concerning the exclusive use of that good. So, if
the sufficiency proviso is met, and if the ‘liberty proviso’is not
violated, then one could justifiably protest that one’s liberty
was being infringed if others were to interfere in one’s
enjoyment of a good. But it is clear that the satisfaction of both
provisos would only allow an unquestioned exclusive use of a
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limited number and a limited type of goods. Moreover, it
would only allow a limited form of ‘enjoyment’, It could not
justify the enjoyment of any income derived from hiring out
the good, nor the enjoyment of any political power falling to
the possessor. Consequently, capitalist property relations
could not receive moral support from the kind of exclusive use
I have been sketching out.

But are there any other occasions when a deferral of others’
privilege to use a good might be expected? Mill’s insight into
desert provides us with a possible case. I could se¢ no reason to
deny that labour allows the privilege of access to a good.20 We
might choose to go further and acknowledge that the
(Hohfeldian) privilege of use due to the producer is privileged;
te., that the privilege of use enjoyed by the producer is a
principle which is lexicographically ordered prior to the
privilege of others’ use of that good. This might be necessary to
cncourage production (and answer the problem of scarcity).
This might be recognised in the mores of a society. In such a
case, if and while the privilege of use by the producer is
significantly affected by others using the good, then we might
cxpect others to forgo their privilege of use. This situation
would be tantamount, in effect, to a form of usufruct,?! But it
would not concern property; deserved use would remain a
privilege, rather than principally a claim-right. And so
property rights (insofar as they are claim-rights) would not be
involved, even though a considerable degree of privileged
access to the produce of one’s labour might obtain. However, 1
am of the opinion that the lexicographical ordering suggested

__above should be rebuttable by others’ need. I doubt_that the.

sufficiency proviso can be significantly transcended and the
situation remain morally acceptable. 1 should also add that my
discussion of the ‘derivation’ from efficiency indicates that
those who make use of the privilege of usufruct (whether it is
lexicographically ordered or not) should be recognised as
incurring certain responsibilities by doing so.

When I discussed first occupancy, 1 alluded to the priority of
satisfaction being accorded those who have waited the longest,
This principle might allow some limited privileged exclusive
use. We might choose to grant priority of access to the first in
line. But to the extent that one’s enjoyment of a good will
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reduce one’s suffering and the relative suffering of those
awaiting enjoyment will rise, the restrictions on such exclusive
use are obvious. First occupancy might determine who has
property rights in what, if such rights are justified. I do not see
how it can determine that property rights per se are justified.
However, insofar as first occupancy could specify the holder of
property should ownership be morally valid, it could also
determine possession, First occupancy, in providing some
criterion for possession, would have a role to play in deciding
when not to interfere in another’s enjoyment. But again, this
would be limited by the sufficiency and liberty provisos.

My appraisal of the arguments offered by Hegel suggests a
further possible reason why an individual should choose
voluntarily to forgo his or her privilege of the use of a good so
as to allow another the exclusive use of it. One’s respect for a
person might lead to one leaving alone whatever that person is
particularly ‘attached’ to. If, for example, you have in your
possession an object which evokes poignant memories, my
respect for you would involve a respect for your sentimental
relationship to that object (though that may need to be over-
ridden when your exclusive use becomes, in some respect,
unsalutary). And if one required the exclusive use of a good in
order to accomplish some project, that may also be
conditionally granted through respect. Projects certainly
occupy a central place in our lives. In fact, they may underly
much of our prima facie ‘propertarian’ dispositions. When one
eats, one wishes to do so without undue interference or
disturbance. It is the action of cating which is to be respected
foremost. One might set aside food to eat later. The intention

- of that future action is what is frustrated by another taking
‘one’s’ food. But this does not entail property rights—it merely
shows that if one is to respect another’s intentions, one’s own
use of certain goods must be restricted. Except in the case of
what is destroyed by consumption, this would rarely involve
permanecnt exclusion—and we have seen that consumables are
not too problematic.

The confusion arising from failing to distinguish between
frustrated intentions and infringements of property rights can
be seen in the following example: If 1 borrow a lawnmower
from my neighbour, then I expect to be able to use that
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lawnmower to cut my grass, If you appear and take the
lawnmower temporarily and then return it to the owner, we
could hardly claim that my property rights had been violated.
But your action would have frustrated my intention with
regard to mowing my lawn, Would I not exclaim: ‘You have
taken my lawnmower"? But in doing so, I could not possibly be
invoking property rights. Much of our irritation when
‘property rights’ are infringed arises from the way that our
aims are thwarted by another depriving us of the use of a good.
If we are to be respected as persons (in the non-juridical sense
of ‘person’), then we will occasionally wish to be left alone to
use a good in private, But such respect should not be confused
with property rights.

With regard to tools, the labourer may have a special
‘attachment’. I, personally, do not write on books. Robert
Nozick, however, finds it useful to interject comments into a
text and, I presume, to underline passages of importance. To
the extent that Nozick requires those particular books for his
work (especially to the extent that he needs those comments he
has written in them), he requires a privileged access to them.
He requires access to those particular books more than I do.
Insofar as he values those books, (within reason) I should
respect that. Now, this concerns one person’s individual
respect for another (‘respect in personam’). Why should it
apply generally—two people may have no feelings at all for
each other! Kant, however, is of the opinion that the mere fact
of possessing rationality entitles one to some respect and to be
taken into consideration by others. This could provide some

— —- ——general-justification for acknowledging- other’s*attachments™> - -

However, again we must be clear that this argument is so
limited as not to suggest property rights. Certainly it could
generate a considerable degree of exclusive use (and this might
crystallise into so strong an expectation of exclusivity being
forthcoming as to be indistinguishable in operation from the
institution of property), but how could the respect due to a
person’s ‘attachments’ or projects be more important than
others’ desperate requirements? Property rights grant so much
respect for a person’s attachments as to disregard completely
those in dire need. Moreover, respect is voluntarily granted. If
the awareness of the foundation of respect were to atrophy
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into a demand by the possessor of exclusive use for others to
observe a duty to keep off his or her goods, then the claimant
of property should be reminded of the source of his or her
benefits—a grant voluntarily made by others, For this reason,
respect should not produce rights which are posited in law.
That could only devalue such respect.

We can thus see that there are reasons to suppose that
without there being property rights as such, some exclusive use
by individuals would be granted by the voluntary deferral by
everyone else of the (Hohfeldian) privilege of use. We can also
see that some grants of this nature would come to be expected
by the potential recipients of such grants. Those who grant
exclusive use may feel morally compelled to so do; however,
changing circumstances would lead to such a grant being
rescinded. The central point here is that such morally
acceptable exclusive use arises socially and through mutual
respect. And such respect might be thought to occur more
readily in a society based upon voluntary co-operation than in
one where property rights ensure competition and social
isolation.?? Moreover, a voluntary community of individuals
socially interracting with each other may choose to live under
general rules.2? This might delimit certain areas where
expectation of the exclusive use of goods is taken for granted.

One point is obvious. If people collectively choose rules of
exclusive use, then there is no fundamental problem
concerning their moral sfatus. One can voluntarily place
oneself under a rule which restricts one’s behaviour. This may
be undertaken in a context which establishes mutual
restrictions. H. L. A. Hart writes;

When a pumber of persons conduct any joint enterprise according to rules
and thus vestrict their liberty, those who have submitted to these restrictions
when required have a right to a similar submission from those who have
benefited by their submission. The rules may provide that officials should
have authority {0 enforce obedience and make further rules, and this will
create a structure of legal rights and duties, but the moral obligation to obey
the rules in such circumstances is due ro the co-operating members of the
society, and they have the correlative right to obedience.24

However, if one does not wish to benefit from such rules, or
thinks that the mutually shared goal could be achieved in a

L
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better way by different rules being observed, the mutual
adherence to the prevailing rules cannot, pace Hart, be
imposed on those who were not party to the agreement which
brought those rules into being.

If F am prepared to leave those items I call ‘yours’ alone, that
does not impose the obligation upon you for a similar
observance to be made by you with regard to ‘my’ goods if you
arc prepared to allow me to use ‘your’ goods whenever 1 like.
Hence, such rules cannot be imposed upon just anyone. (When
you expect me to refrain from what is ‘yours’, however, there
would be grounds for regarding your disregard of what is
‘mine’ as immoral.) Property rights are thought to hold against
everyone, irrespective of whether or not they were party to the
rule-making procedure. This cannot be taken for granted,
Property rights cannot be assumed to be morally binding. On
the other hand, the ‘non-propertarian’ exclusive use which I
have just been advocating is a form of voluntary co-operation.
It is not a form of enforced duties. And as it rests ultimately on
voluntariness, it is morally unproblematic. Property rights,
however, involve the coercion of those who do not respect
them.? Such coercion requires moral legitimation. The onus is
on the propertarian to provide it.

And so we must reach the conclusion that even without
property rights, some exclusive use could be predicted. But
that exclusive use, when it is morally justifiable, would rely
ultimately on a respect which would ordinarily be granted
voluntarily. And we might expect such respect to be
widespread when the absence of property rights facilitated

{- ———closer social interaction-and feelings of community than-occur— — — —

in ‘propertarian’ societies. And wherecas we would expect a
reasonable portion of food and the other necessities of life to
be individually possessed when in sufficient abundance, with
no rights in property we might expect them to be pooled in
times of scarcity. Such pooling of resources raises difficultics
in ‘propertarian’ societies, but in ‘non-propertarian’ ones no
such difficulties present themselves, What is freely given (i.e.
exclusive use) can be freely taken back—especially when
exigency calls, ,

Most philosophers have tended to side with those who
advocate the right to exclusive use (private property). One or
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two have taken the view that there are no such things as rights
in property and there should be no exclusive use either. There
is, though, a third possible position which could be supported,
but philosophers have tended to overlook it: there are no valid
claim-rights to exclusive use, but exclusive use is often to be
tolerated. It is simply not the case that there must be either
exclusive use and accompanying rights, or no rights and no
exclusive use. There can be exclusive use without there being
any claim-rights to it. The outline which I have presented of a
‘non-propertarian’ approach to the exclusive utilisation of a
good differs fundamentally from ‘propertarian’ ones in that it
is based on the tolerance of those who choose to be excluded
out of regard for those included, rather than on the intolerant,
coerced exclusion of the dispossessed by those claiming
rightful ownership. If such an outline were fully developed and
put into general practice, it would be most likely that the
widespread individual use of many things would be taken for
granted and universally permitted, even though no rights were
asserted. We might even expect that it would be considered
justifiable for people to show displeasure if they felt others
were not showing them sufficient respect by using goods the
former were especially ‘attached’ to. But the same could not be
said of the oligarchical ownership of the means of production
such that most individuals are forced into a situation where
they are exploited. That form of exclusivity would be a foolish
one to grant voluntarily, and it would be foolish to respect
others’ ‘attachments’ to ‘theit’ capital.

Small-scale exclusive use is seen to generate few moral

difficulties. This cannot be said of our system of private

property. The large-scale ownership of the means of
production by a minority of the population, who consigns the
rest to a shorter life expectancy, poorer health, less education,

more toil and greater misery, requires considerably better .

justification than the various philosophical arguments which
have been offered for it. And until compelling arguments have
been presented which validate property de jure, why should
anyone be expected to feel morally obliged to comply with the
property claims of that minority which, at the expense of the
rest, enjoys the benefits of the institution of private property
which pervades our society? And by what right does that
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minority and its agents coerce others into respecting those
claims, when the claims lack adequate justification?

NOTES

1. See Karl Popper, *Science: Conjectures and Refutations’, in Conjectures

and Refutations: The Growth of Scientific Knowledge (London:

Routledge and Kegan Paul, 1972), pp. 33-65.

See Thomas Hobbes, Leviathan (London; Fontana, [962), passim.

C. B. Macpherson, The Political Theory of Possessive Individualism:

Hobbes to Locke (Oxford: Oxford University Press, 1964), p. 1.

4. See Chapter 1.

5. A. M. Honoré, ‘Ownership’, in A. G. Guest (ed.), Oxford Essaps in
Jurisprudence (London: Oxford University Press, 19613, p. 113. H. L.
A, Hart makes a distinction between primary and secondary rules:
‘Under rules of the one type, which may well be considered the basic or
primary type, human beings are required to do or abstain from certain
actions, whether they wish to or not. Rules of the other type are in a
sense parasitic upon or secondary to the first; for they provide that
human beings may by doing or saying certain things introduce new rules
of the primary type, extinguish or modify old ones, or in various ways
determinc their incidence or control their operations, Rules of the first
type impose duties; rules of the sccond type confer powers, public or

“private. Rules of the first type concern actions involving physical

movements or changes; rules of the second type provide for the
operations which lead not merely to physical movement or change, but
to the creation or variation of duties or obligations.’ H. L, A. Hart, The
Concept of Law (Oxford: Oxford University Press, 1961), pp. 78-9.
Insofar as the arguments which I have been concerned with attempt to
validate property rights prior to government, then ‘property’, as the
term is understood by those philosophers which I have examined, is
evidently foremost a claim-right with a corresponding duty on the part

bl

§—— —— ——of-the-non-owner—and—hence involves & primary tule,” However,

concerning the right to remain in control of a thing, it should be noted
that, by acting in accordance with secondary rules, the government is
quite capable of altering the nature and status of property rights.

6. Wesley Newcomb Hohfeld, Fundagmenial Legal Conceptions, ed. with
an intro. by Walter Wheeler Cook (New Haven: Yale University Press,
1966), p. 72.

7. fbid., p. 36.

8. Ibid., pp. 96-7.

9. Hobfeld explains ‘no-rights’ as follows: *. .. it will be remembered . ..
that a duly is the invariable correlative of that legal relation which is
most property called a right or claim. That being so, if further evidence
be needed as to the fundamental and important difference between a
right (or claimy and a privilege, surely it is found in the fact that the
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10.

11.

12.
13.

correlative of the latter relation is a “no-right™. There being no single
term available to express the latter conception. Thus, the correlative of
Xs right that ¥ shall not enter on the land is ¥ duty not to enter; but
the correlative of X's privilege of cntering himself is manifestly ¥%s
“no-right” that X shall not enter.” /bid., p. 39.

As Hohfeld remarks: ‘Recognizing as we must, the very broad and
indiscriminate use of the term “right”, what clue do we find, in ordinary
legal discourse, toward limiting the word in question to a definite and
appropriate meaning? That cluc lics in the correlative “duty”, for it is
certain that even those who use the word and the conception “right™ in
the broadest possible way are accustomed to thinking of “duty” as the
invariable correlative.” Ibid., p. 38.

Morris Cohen, Law and the Social Order, reprinted in part as ‘Property
and Sovereignty’, in C. B. Macpherson {ed.), Property: Mainstream and
Critical Positions (Oxford: Basil Blackwell, 1978}, p. 159,

Ibid., pp. 158-9,

Hume writes: ‘But were this world ever so perfect a production, it must
still remain uncertain whether afl the excellences of the work can justly
be ascribed to the workman. If we survey a ship, what an exalted idea
must we form of the ingenuity of the carpenter who framed so
complicated, useful and beautiful a machine? And what surprise must
we feel when we {ind him a stupid mechanic whe imitated others, and
copied an art which, through a long succession of ages, after multiplied
trials, mistakes, corrections, deliberations, and controversies, had been
gradually improving? Many worlds might have been botched and
bungled, throughout an eternity, ere this system was struck out; much
labour lost, many fruitless trials made, and a slow but continued
improvement carried on during infinite ages in the art of world-making,
... In a word, Cleanthes, a man who follows your hypothesis is able,
perhaps, to assert or conjecture that the universe sometime arose from
something like design; but beyond that position he cannot ascertain one
single circumstance, and is left afterwards to fix every point of his
theology by the utmost licence of fancy and hypothesis. This world, for
all he knows, is very faulty and imperfect, compared to a superior

standard, and was only the first rude essay-of some-infant deity who————-

4.

afterwards abandoned it, ashamed of his lame performance; it is the
work only of some dependent, inferior deity, and is the object of
derision to his superiors; it is the production of old age and dotage in
some superannuated deity, and ever since his death has run on at
adventures, from the first inpulse and active force which it received
from him.’ David Hume, Digloguies Concerning Natural Religion (New
York: Hafner Publishing Co., 1948), pp. 39-41.

Were we to relax our full liberal conception of ownership, then we
might heed the words of R. H. Tawney: ‘Property is the most
ambiguous of categories. It covers 2 multitude of rights which have
nothing in common except that they are excrcised by persons and
enforced by the State. Apart from these formal characteristics, they
vary indefinitcly in economic character, in social effect, and in moral

I5.
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justification. They may be conditioned like the grant of patent rights, or
absolute like the ownership of ground rents, terminable like copyright,
or permanent like a freehold, as comprehensive as sovereignty or as
restricted as an easement, as intimate and personal as the ownership of
clothes and books, or as remote and intangible as shares in a goldmine
or rubber plantation, It is idle, therefore, to present a case for or against
private property without specilying the particular forms of property to
which reference is made. ... Arguments which support or demolish
certain kinds of property may have no application to others:
considerations which are conclusive in one stage of economic
organization may be almost irrelevant in the next. The course of
wisdom is neither to attack private property in general, nor to defend it
in general; for things are not similar in quality, merely because they are
identical fn name. It is to discriminate between the various concrete
embodiments of what, in itself, is, after all, little more than an
abstraction,” R. H, Tawney, The Sickness of an Acquisitive Society,
reprinted in part as ‘Property and Creative Work®, in Macpherson,
Property: Mainsiream and Critical Positions, op. cit., p. 136, 1, however,
have chosen to view property in general, But I have done so because it is
clear that the philosophers whose writings I have examined have done
$0; and it is also clear that the conception of property which they have in
fact attempted to defend or have been taken to be defending is the full
liberal conception; and it is the full liberal conception which I have
criticised in particular.

Becker holds essentially to the full liberal conception of ownership,
except that he argues for preater qualifications on use and
appropriation than is usval for ‘propertarians’. This is because the
arguments for private property which he finds acceptable suggest a
restricted application of property rights; for example, Becker believes
that the approaching scarcity of resources entails restrictions on the
private ownership of those resources. However, 1 have rejected, in the
course of this examination, the arguments which Becker finds
persuasive,

Macpherson writes that ‘property, although_it_imwst. always—be-an— - ————

“individual right, need not be confined, as liberal theory has confined it,
te a right to exclude others from the use or benefit of something, but
may equally be an individual right aot to be excluded by others from the
use or benefit of some thing, ... The right not to be excluded by others
may provisionally be stated as the individual right to equal access to the
means of labour and/ or the means of life*, C. B. Macpherson, ‘Liberal-
Democracy and Property’, in ibid., p. 201. But this is tantamount to a
complete redefinition of ‘property’. 'We have seen that ‘praperty’
consists of claim-rights, privileges, immunities and powers. Macpherson
is attempting to restrict the term to a privilege. Not only is an attempt to
limit ‘property’ to one facct far too restrictive, but Macpherson
disregards what is the most central aspect of property—the duty of
others to recognise exclusive claim-rights. Macpherson’s sole justifi-
cation for this is to point out that common property is non-exclusive,
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Even if this were the case (and it is not certain that it is so—other
nationalit_ies may be excluded from common property, ¢.g. from parks
in times of war), common property can hardly be regarded as such a
paradigm case of propcrty as to dismiss private property altogether—
especially when private property constitutes the most common notion
undcrlymg the everyday use of the word ‘property’.

17. Fora cnthuc of Grunebaum's conception of ‘autonomous ownership’,
s¢e note 19 in Chapter 6 above,

18. Hillel Steiner, ‘Justice and Entitlement’, in Jeffrey Paul (ed.), Reading
Nozick: FEssays on Anarchy, State, and Utopia (Oxford: Basil
Blackweil, 1981), pp. 381-2.

19, See, for example, Francis Moore Lappé and Joseph Collins, Food First
(London: Abacus, 1982).

20, Though we might wish to restrict a homicidal maniac's use of a good
which he or she has created. The prohibition against harmful use which
qualifies the enjoyment of private property in a system of property
rights would have a role to play in a ‘non-propertarian’ theory
concerning the expectation of exclusive use. Antisocial behaviour might
result in others revoking any grants of the exclusive use of a good which
they may have awarded. Similarly, one might still be liable to execution
for ‘debt’, even without there being any property rights.

21. The Oxford Engllsh Dictionary defines ‘usufruct’ as: ‘The right of
temporary possession, use, or ¢njoyment of the advamages of property
belonging to another, so far as may be had without causing damage or
prejudice to this.”

22. Cf, Becker when he writes: ‘People who want property want to be left
alone to acqulre and cnjoy it. They want to be able to do what they
please with it—to consume it, transform it, exchange it, give it away,
put it to good use, or just hold it.” Lawrence C Becker, Property Rights:
Philosophical Foundations (London: Routledge and Kegal Paul, 1977),
p. L.

23. But note, I am talking about general rules being chosen. Hume regards
the general rule regarding property rights as being necessary and in need
of enforcement.

-~ —24.-H.L. A Hart,*Are There Any Natural Rights?, in Anthony Quinton_____} ~— —Carter,-Alan-B.--Marx:—A—Radical- Critigue, Brighton: Wheatsheal — 88

(ed.), Political Philosophy (Oxford: Oxford University Press, 1967}, pp.
61-2.

25. Becker claims that philosophers iake the subsistence of a right to be
something like ‘the cxistence of a state of affairs in which one person
{the right holder) has a claim on an act or forbearance from another
person {(the duty bearer) in the sense that, should the claim be exercised
or in force, and the act or forbearance not be done, it would be
justifiable, other things being equal, to use coercive measures to extract
either the performance required or compensation in lieu of that
perfarmance’, Becker, op. cit., p. 8.
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